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to the provisions of paragraph (a) of
this section.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D 7012, 34 FR 7693, May 15,
1969]

§ 31.3505–1 Liability of third parties
paying or providing for wages.

(a) Personal liability in case of direct
payment of wages—(1) In general. A lend-
er, surety, or other person—

(i) Who is not an employer for pur-
poses of section 3102 (relating to deduc-
tion of tax from wages under the Fed-
eral Insurance Contributions Act), sec-
tion 3202 (relating to deduction of tax
from compensation under the Railroad
Retirement Tax Act), or section 3402
(relating to deduction of income tax
from wages) with respect to an em-
ployee or group of employees, and

(ii) Who pays wages on or after Janu-
ary 1, 1967, directly to such employee
or group of employees, employed by
one or more employers, or to an agent
on behalf of such employee or employ-
ees,

shall be liable in his own person and es-
tate for payment to the United States
of an amount equal to the sum of the
taxes required to be deducted and with-
held from those wages by the employer
under subtitle C of the Code and inter-
est from the due date of the employer’s
return relating to such taxes for the
period in which the wages are paid.

(2) Example. The provisions of this
paragraph may be illustrated by the
following example:

Example. Pursuant to a wage claim of $200,
A, a surety company, paid a net amount of
$158 to B, an employee of the X Construction
Company. This was done in accordance with
A’s payment bond covering a private con-
struction job on which B was an employee. If
X Construction Company fails to make time-
ly payment or deposit of $42.00, the amount
of tax required by subtitle C of the Code to
be deducted and withheld from, a $200 wage
payment to B, A becomes personally liable
for $42.00 (i.e., an amount equal to the unpaid
taxes), plus interest upon this amount from
the due date of X’s return.

(b) Personal liability where funds are
supplied—(1) In general. A lender, sur-
ety, or other person who—

(i) Advances funds to or for the ac-
count of an employer for the specific

purpose of paying wages of the employ-
ees of that employer, and

(ii) At the time the funds are ad-
vanced, has actual notice or knowledge
(within the meaning of section
6323(i)(1)) that the employer does not
intend to, or will not be able to, make
timely payment or deposit of the
amounts of tax required by subtitle C
of the Code to be deducted and with-
held by the employer from those wages,
shall be liable in his own person and es-
tate for payment to the United States
of an amount equal to the sum of the
taxes which are required by subtitle C
of the Code to be deducted and with-
held from wages paid on or after Janu-
ary 1, 1967, and which are not paid over
to the United States by the employer,
and interest from the due date of the
employer’s return relating to such
taxes. However, the liability of the
lender, surety, or other person shall
not exceed 25 percent of the amount
supplied by him for the payment of
wages. The preceding sentence and the
second sentence of section 3505(b) limit
the liability of a lender, surety, or
other person arising solely by reason of
section 3505, and they do not limit the
liability which the lender, surety or
other person may incur to the United
States as a third-party beneficiary of
an agreement between the lender, sur-
ety, or other person and the employer.
The liability of a lender, surety, or
other person does not include penalties
imposed on the taxpayer.

(2) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example 1. D, a savings and loan associa-
tion, advances $10,000 to Y for the specific
purpose of paying the net wages of Y’s em-
ployees. D advances those funds with knowl-
edge that Y will not be able to make timely
payment of the taxes required to be deducted
and withheld from these wages by subtitle C
of the Code, Y uses the $10,000 to pay the net
wages of his employees but fails to remit
withholding taxes under subtitle C in the
amount of $2,600. D’s liability, under this
section, is limited to $2,500, 25 percent of the
amount supplied for the payment of wages to
Y’s employees.

Example 2. E, a loan company, advances
$15,000 to F, a contractor, for the specific
purpose of paying $20,000 of net wages due to
F’s employees. E advances those funds with
knowledge that F will not be able to make
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timely payment of the taxes required to be
deducted and withheld from these wages by
subtitle C of the Code. F applies $5,000 of its
own funds toward payment of these wages.
The amount of tax required to be deducted
and withheld from the gross wages is $4,500.
The limitation applicable to E’s liability is
$3,750 (25 percent of $15,000). However, be-
cause E furnished only a portion of the total
net wages, E is liable for $3,375 of the taxes
required to be deducted and withheld
($4,500×$15,000/$20,000).

(3) Ordinary working capital loan. The
provisions of section 3505(b) do not
apply in the case of an ordinary work-
ing capital loan made to an employer,
even though the person supplying the
funds knows that part of the funds ad-
vanced may be used to make wage pay-
ments in the ordinary course of busi-
ness. Generally, an ordinary working
capital loan is a loan which is made to
enable the borrower to meet current
obligations as they arise. The person
supplying the funds is not obligated to
determine the specific use of an ordi-
nary working capital loan or the abil-
ity of the employer to pay the amounts
of tax required by subtitle C of the
Code to be deducted and withheld.
However, section 3505(b) is applicable
where the person supplying the funds
has actual notice or knowledge (within
the meaning of section 6323(i)(1)) at the
time of the advance that the funds, or
a portion thereof, are to be used spe-
cifically to pay net wages, whether or
not the written agreement under which
the funds are advanced states a dif-
ferent purpose. Whether or not a lender
has actual notice or knowledge that
the funds are to be used to pay net
wages, or merely that the funds may be
so used, depends upon the facts and cir-
cumstances of each case. For example,
a lender, who has actual notice or
knowledge that the withheld taxes will
not be paid, will be deemed to have ac-
tual notice or knowledge that the
funds are to be used specifically to pay
net wages where substantially all of
the employer’s ordinary operating ex-
penses consist of salaries and wages
even though fund for other incidental
operating expenses may be supplied
pursuant to an agreement described as
a working capital loan agreement.

(c) Definition of other person—(1) In
general. As used in this section, the
term ‘‘other person’’ means any person

who directly pays the wages or supplies
funds for the specific purpose of paying
the wages of an employee or group of
employees of another employer. It does
not include a person acting only as
agent of the employer or as agent of
the employees.

(2) Examples. The provisions of this
paragraph may be illustrated by the
following examples:

Example 1. Pursuant to an agreement be-
tween L, a labor union, and M, an employer,
M makes monthly vacation payments (of a
sum equal to a certain percentage of the re-
muneration paid to each union member em-
ployed by M during the previous month) to a
union administered pool plan under which
each employee’s rights are fully vested and
nonforfeitable from the time the money is
paid by M. Vacation allowances are accumu-
lated by the plan and distributed to eligible
employees during their vacations. L, acting
merely as a conduit with respect to these
payments, would incur no liability under
section 3505.

Example 2. N, a construction company,
maintains a payroll account with the O Bank
in which N deposits its own funds. Pursuant
to an automated payroll service agreement
between N and O, O prepares payroll checks
and earnings statements for each of N’s em-
ployees reflecting the net pay due each such
employee. These checks are delivered to N
for signature. After the checks are signed, O
distributes them directly to N’s employees
on the regularly scheduled pay day. O, acting
only in the capacity of a disbursing agent of
N’s funds, would incur no liability under sec-
tion 3505 with respect to these payroll dis-
tributions. However, O may incur liability
under section 3505 in the capacity of a lender
if it supplies the funds for the payment of
wages.

(d) Payment of taxes and interest—(1)
Procedure for payment. A lender, surety,
or other person may satisfy the per-
sonal liability imposed upon him by
section 3505 by executing Form 4219
and filing it, accompanied by payment
of the amount of tax and interest due
the United States, in accordance with
the instructions for the form. In the
event that the lender, surety, or other
person does not satisfy the liability im-
posed by section 3505, the United
States may collect the liability by ap-
propriate civil proceedings commenced
within 10 years after assessment of the
tax against the employer.
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(2) Effect of payment—(i) In general. A
person paying the amounts of tax re-
quired to be deducted and withheld by
subtitle C of the Code as a result of sec-
tion 3505 and this section is not re-
quired to pay the employer’s portion of
the payroll taxes upon those wages, or
file an employer’s tax return with re-
spect to those wages, or furnish annual
wage and tax statements to the em-
ployees.

(ii) Amounts paid by a lender, surety,
or other person. Any amounts paid by
the lender, surety, or other person to
the United States pursuant to this sec-
tion shall be credited against the li-
ability of the employer on whose behalf
those payments are made and shall
also reduce the total liability imposed
upon the lender, surety, or other per-
son under section 3505 and this section.

(iii) Amounts paid by the employer.
Any amounts paid to the United States
by an employer and applied to his li-
ability under subtitle C of the Code
shall reduce the total liability imposed
upon that employer by subtitle C. Such
payments will also reduce the liability
imposed upon a lender, surety, or other
person under section 3505 except that
such liability shall not be reduced by
any portion of an employer’s payment
applied against the employer’s liability
under subtitle C which is in excess of
the total liability imposed upon the
lender, surety, or other person under
section 3505. For example, if a lender
supplies $1,000 to an employer for the
payment of net wages, upon which $300
withholding tax liability is imposed, a
part-payment of $25 by the employer
which is applied to this liability would
reduce the employer’s total liability
under subtitle C of the Code by that
amount, but the liability imposed upon
the lender by section 3505(b) in an
amount equal to the withholding tax
liability of the employer, which is lim-
ited to 25 percent of the amount sup-
plied by him, would remain $250. How-
ever, if the employer makes another
payment of $200 which is applied to his
liability for the withholding taxes, the
lender’s liability under section 3505 at-
tributable to the withholding taxes is
reduced by $175 ($225 less $50 (the
amount by which the employer’s liabil-
ity exceeds the lender’s liability after
application of the limitation)). Thus,

after the second payment by the em-
ployer, the lender’s liability under sec-
tion 3505(b) is $75 ($250 less $175), plus
interest due on the underpayment for
the period of underpayment, to a maxi-
mum of $250, 25 percent of the funds
supplied.

(3) Extensions of the period for collec-
tion. Prior to the expiration of the 10-
year period for collection after assess-
ment against the employer, the lender,
surety, or other third party may agree
in writing with the district director,
service center director, or compliance
center director to extend the 10-year
period for collection. The period so
agreed upon may be extended by subse-
quent agreements in writing made be-
fore the expiration of the period pre-
viously agreed upon. If any timely pro-
ceeding in court for the collection of
the tax and any applicable interest is
commenced, the period during which
such tax and interest may be collected
shall be extended and shall not expire
until the liability for the tax (or a
judgment against the lender, surety, or
other third party arising from such li-
ability) is satisfied or becomes unen-
forceable.

(e) Returns required by employers and
statements for employees. This section
does not relieve the employer of the re-
sponsibilities imposed upon him to file
the returns and supply the receipts and
statements required under subchapter
A, Chapter 61 of the Code (relating to
returns and records).

(f) Time when liability arises. The li-
ability under section 3505 and this sec-
tion of a lender, surety, or other person
paying or supplying funds for the pay-
ment of wages is incurred on the last
day prescribed for the filing of the em-
ployer’s Federal employment tax re-
turn (determined without regard to
any extension of time) in respect of
such wages.

(g) Effective date. These regulations
are effective on August 1, 1995.

[T.D. 7430, 41 FR 35175, Aug. 20, 1976, as
amended by T.D. 8604, 60 FR 39110, Aug. 1,
1995]

§ 31.3506–1 Companion sitting place-
ment services.

(a) Definitions—(1) Companion sitting
placement service. For purposes of this
section, the term ‘‘companion sitting
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placement service’’ means a person
(whether or not an individual) engaged
in the trade or business of placing sit-
ters with individuals who wish to avail
themselves of the sitters’ services.

(2) Sitters. For purposes of this sec-
tion, the term ‘‘sitters’’ means individ-
uals who furnish personal attendance,
companionship, or household care serv-
ices to children or to individuals who
are elderly or disabled.

(b) General rule. For purposes of sub-
title C of the Internal Revenue Code of
1954 (relating to employment taxes), a
companion sitting placement service
shall not be treated as the employer of
its sitters, and the sitters shall not be
treated as the employees of the place-
ment service. However, the rule of the
preceding sentence shall apply only if
the companion sitting placement serv-
ice neither pays nor receives (directly
or through an agent) the salary or
wages of the sitters, but is com-
pensated, if at all, on a fee basis by the
sitters or the individuals for whom the
sitting is performed.

(c) Individuals deemed self-employed.
Any individual who, by reason of this
section, is deemed not to be the em-
ployee of a companion sitting place-
ment service shall be deemed to be self-
employed for purposes of the tax on
self-employment income (see sections
1401–1403 and the regulations there-
under in Part 1 of this chapter (Income
Tax Regulations)).

(d) Scope of rules. The rules of this
section operate only to remove sitters
and companion sitting placement serv-
ices from the employee-employer rela-
tionship when, under §§ 31.3121(d)–1 and
31.3121(d)–2, that relationship would
otherwise exist. Thus, if, under
§§ 31.3121(d)–1 and 31.3121(d)–2, a sitter is
considered to be the employee of the
individual for whom the sitting is per-
formed rather than the employee of the
companion sitting placement service,
this section has no effect upon that
employee-employer relationship.

(e) Examples. The provisions of this
section may be illustrated by the fol-
lowing examples:

Example 1. X is an agency that places baby-
sitters with individuals who desire baby-
sitting services. X furnishes all the sitters
with an instruction manual regarding their
conduct and appearance, requires them to

file semimonthly reports, and determines
the total fee to be charged the individual for
whom the sitting is performed. Individuals
who need a babysitter contact the agency,
are informed of the charges, and, if agree-
ment is reached, a sitter is sent to perform
the services. The sitter collects the entire
amount of the charges and remits a percent-
age to X as a fee for the placement. X is a
companion sitting placement service within
the meaning of paragraph (a)(1) of this sec-
tion. Therefore, since the agency does not
actually pay or receive the wages of the sit-
ters, X is not treated as the employer of the
sitters for purposes of this subtitle. The sit-
ters are deemed to be self-employed for the
purpose of the tax imposed by section 1401.

Example 2. Assume the same facts as in ex-
ample 1, except that the individual for whom
the sitting is performed pays to X the entire
amount of the charges. X retains a percent-
age and pays the difference to the sitter.
Since X actually receives and pays the wages
of the sitters, X is the employer of the sit-
ters.

Example 3. As a service to the community
a neighborhood association maintains a list
of individuals who are available to babysit.
Parents in need of a sitter contact the asso-
ciation and are provided with a list of names
and telephone numbers. The association
charges no fee for the service and takes no
action other than compiling the list of sit-
ters and making it available to members of
the community. Issues such as hours of
work, amount of payment, and the method
by which the services are performed are all
resolved between the sitter and parent. A, a
parent, used the list to hire B to sit for A’s
child. B performs the services four days a
week in A’s home and follows specific in-
structions given by A. Under § 31.3121(d)–1, B
is the employee of A rather than the em-
ployee of the neighborhood association. Con-
sequently, this section does not apply and B
remains the employee of A.

(f) Effective date. This section shall
apply to remuneration received after
December 31, 1974.

(Secs. 3506 and 7805 of the Internal Revenue
Code of 1954; 91 Stat. 1356 (26 U.S.C. 3506); 68A
Stat. 917 (26 U.S.C. 7805))
[T.D. 7691, 45 FR 24129, Apr. 9, 1980]

§ 31.3507–1 Advance payments of
earned income credit.

(a) General rule—(1) In general. Every
employer paying wages after June 30,
1979, to an employee with respect to
whom an earned income credit advance
payment certificate is in effect must,
at the time of paying the wages, also
pay the employee the advance earned
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income credit amount of that em-
ployee. For the purposes of applying
this section and § 31.3507–2—

(i) In the case of an individual who
receives wages which are subject to in-
come tax withholding, the term ‘‘em-
ployee’’ has the same meaning as set
forth in section 3401(c) and the regula-
tions thereunder, and the term
‘‘wages’’ has the same meaning as set
forth in sections 3401(a) and 3402(e) and
the regulations under those sections;
and

(ii) In the case of an individual who
does not receive wages which are sub-
ject to income tax withholding, but
who receives wages which are subject
to employee FICA taxes, the term ‘‘em-
ployee’’ has the same meaning as set
forth in section 3121(d) and the regula-
tions thereunder and the term ‘‘wages’’
has the same meaning as set forth in
section 3121(a) and the regulations
thereunder.
An individual not having wages subject
to either income tax withholding or
employee FICA taxes is not entitled to
advance payments of the earned in-
come credit. Moreover, notwithstand-
ing paragraph (a)(1)(i) and (ii) of this
section, employers are not required to
pay advance earned income credit
amounts to agricultural workers paid
on a daily basis. For this purpose an
‘‘agricultural worker’’ is an employee
who performs ‘‘agricultural labor’’, as
that term is defined in section 3121(g)
and the regulations thereunder.

(2) Cross references. For determination
of the advance earned income credit
amount of an employee, see paragraph
(b) of this section. For rules relating to
the treatment of the payment of an
employee’s advance earned income
credit amount as equivalent to pay-
ment by the employer of withholding
and FICA taxes, see paragraph (c) of
this section. For rules describing the
earned income credit advance payment
certificate, see § 31.3507–2 (a) and (b).
For rules relating to the employee’s
furnishing of the earned income credit
advance payment certificate and the
payroll periods for which the certifi-
cate is effective, see § 31.3507–2 (c) and
(d).

(b) Advance earned income credit
amount. The advance earned income
credit amount of an employee is deter-

mined, with respect to any payroll pe-
riod, on the basis of the employee’s
wages from the employer for the period
and in accordance with the advance
amount tables prescribed by the Com-
missioner of Internal Revenue and then
in effect for the payroll period. See,
however, paragraph (c)(2) of this sec-
tion. The advance amount paid is re-
flected on the employee’s W–2 form as
a separate item (and neither as a re-
duction of withholding nor an increase
in compensation). For purposes of ap-
plying this section and § 31.3507–2, the
term ‘‘payroll period’’ has the meaning
set forth in section 3401(b) and the reg-
ulations thereunder. As required by
section 3507(c)(2)(A), these advance
amount tables must be similar in form
to, and coordinated with, the tables
prescribed under section 3402 (relating
to income tax collected at the source).
Sections 3507(c)(2)(B) and 3507(c)(2)(C)
provide, respectively, separate rules for
the treatment in the advance amount
tables of the advance earned income
credit of the following two separate
classes of employees:

(1) Employees who are not married
(within the meaning of section 143), or
employees whose spouses do not have
an earned income credit advance pay-
ment certificate in effect; and

(2) Employees whose spouses have an
earned income credit advance payment
certificate in effect.
If during the calendar year an em-
ployer has paid an employee amounts
of earned income, within the meaning
of section 43(c)(2)(A)(i), which in the
aggregate equal or exceed $10,000, the
employer need not make further pay-
ments of advance earned income credit
to the employee during that calendar
year.

(c) Payment of advance earned income
credit amount as payment of withholding
and FICA taxes—(1) In general. (i) The
provisions of this paragraph (c) apply
for all purposes of the Internal Reve-
nue Code of 1954. Payments of advance
earned income credit amounts pursu-
ant to paragraph (a)(1) of this section
do not constitute the payment of com-
pensation. These payments by the em-
ployer are treated as made—

(A) First, from the aggregate
amount, with respect to all employees,
required to be deducted and withheld
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for the payroll period under section
3401 (relating to income tax withhold-
ing);

(B) Second, from the aggregate
amount, with respect to all employees,
required to be deducted for the payroll
period under section 3102 (relating to
employee FICA taxes); and

(C) Third, from the aggregate amount
of the taxes imposed for the payroll pe-
riod under section 3111 (relating to em-
ployer FICA taxes).
For purposes of the requirements of
sections 3401, 3102, and 3111, as the case
may be, and 6302, amounts equal to the
advance earned income credit amounts
paid to employees are treated as if paid
to the Treasury Department on the day
on which the wages (and advance
amounts) are paid to the employees.
The employer must report the payment
and treatment of the advance amounts
on the employer’s Form 941, 941E, 942,
or 943, as the case may be, in accord-
ance with the applicable instructions.

(ii) The provisions of paragraph
(c)(1)(i) of this section may be illus-
trated by the following example:

Example. Employer X has ten employees,
each of whom is entitled to advance earned
income credit payment of $10. The total of
advance amounts paid by the employer to
the ten employees for the payroll period is
$100. The total of income tax withholding for
the payroll period is $90. The total of em-
ployee FICA taxes for the payroll period is
$61.30, and the total of employer FICA taxes
for the payroll period is also $61.30. Under
the rules of paragraph (c)(1)(i) of this sec-
tion, the total of advance amounts paid to
employees is treated as if X had paid the
Treasury Department on the day X paid the
employees’ wages: first, the $90 aggregate
amount of income tax withholding; and sec-
ond, $10 of the aggregate amount of em-
ployee FICA tax. X remains liable only for
$112.60 of the aggregate FICA tax
[$51.30+$61.30=$112.60].

(2) Advance payments exceeding taxes
due. (i) if, for any payroll period, the
aggregate amount of advance earned
income credit amounts required to be
paid by an employer under paragraph
(a)(1) of this section exceeds the sum of
the amounts for the payroll period re-
ferred to in paragraphs (c)(1)(i) (A)
through (C) of this section, the em-
ployer reduces each advance amount
paid for the payroll period by an
amount which bears the same ratio to

the excess of the advance amounts as
the subject advance amount bears to
the aggregate of advance amounts for
the payroll period. However, this para-
graph (c)(2) does not apply if the em-
ployer makes the election provided by
paragraph (c)(3) of this section.

(ii) The provisions of paragraph (c)(2)
of this section may be illustrated by
the following example.

Example. Assume the same facts as the ex-
ample in paragraph (c)(1)(ii) of this section,
except that the employer is a state govern-
ment which does not pay FICA taxes. Under
these facts, the advance amounts would be
$10 greater than the $90 total of income tax
withholding for the payroll period. Assume
10 employees each receiving $10 in advance
payments. Under the rule of this paragraph
(c)(2), the employer X reduces the amount of
the advance amount paid to each employer
by 1⁄10, computed as follows: $10/$100=1⁄10. This
is the same result as would be obtained by
reducing the advance payment of $10 for each
of the ten employees by one-tenth 10/100 of
the $10 excess or $1.00.

(3) Election to treat excess amounts as
advance tax payment. In lieu of reducing
advance payments under paragraph
(c)(2) of this section, an employer may
elect under this paragraph (c)(3) to pay
in full all advance earned income cred-
it amounts. However, if no election is
made, the employer is required to re-
duce advance amounts paid in accord-
ance with paragraph (c)(2) of this sec-
tion. The election, if made, applies to
all advance earned income credit
amounts required to be paid for the
payroll period. The employer reflects
the election on the employer’s Form
941, 941E, 942, or 943 as the case may be,
and must specify (with supporting com-
putations) the amount of the excess of
advance amounts paid and the payroll
period to which the excess relates. Sep-
arate elections may be made for sepa-
rate payroll periods. The excess of ad-
vance amounts paid is treated as an ad-
vance payment by the employer of em-
ployment taxes described in paragraph
(c)(3)(i) through (iii) of this section and
due for the period reported on the
Form 941, 941E, 942, or 943 which in-
cludes the payroll period during which
the excess amounts were paid. The
amount of the excess advance payment
is applied to the amounts of the em-
ployer’s liability—
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(i) First, for income tax withholding
due under section 3401 for the reporting
period in which the payment is made;

(ii) Second, for employee FICA taxes
due under section 3102 for the reporting
period in which the payment is made;
and

(iii) Third, for employer FICA taxes
due under section 3111 for the reporting
period in which the payment is made.
If the amount of the employment taxes
(as described) for which the employer
remains liable for the reporting period
in which the excess payment is made is
less than the excess payment, the em-
ployer may claim a refund of that por-
tion of the excess amount paid which
exceeds the employer’s remaining li-
ability for these taxes for the reporting
period. This refund may be claimed, in
the same manner as a refund of wage
withholding taxes paid by the employer
under section 3401, on the employer’s
Form 941, 941E, 942, or 943, as the case
may be, for the reporting period. In the
absence of a claim for refund, that por-
tion of the excess amount will be ap-
plied by the Internal Revenue Service
against the employer’s liability for em-
ployment taxes reported on the em-
ployer’s Form 941, 941E, 942, or 943, as
the case may be, filed for the next re-
porting period.

(4) Failure to make advance payments.
The failure to pay an employee, at the
time required by paragraph (a)(1) of
this section, all or any part of an ad-
vance earned income credit amount as
required by this section is treated, for
all purposes including penalties, as a
failure by the employer as of that time
to deduct and withhold under chapter
24 of the Internal Revenue Code of 1954
an amount equal to the advance
amount (or part thereof) not paid. This
treatment applies to the failure to pay
an advance amount to an eligible em-
ployee without regard to whether the
employee is ultimately not entitled to
claim the earned income credit (in full
or in part) on a return for the year, so
long as the employee has a valid earned
income credit advance payment certifi-
cate in effect with the employer at the
time when the wages were paid. If an
employer fails to pay an advance
earned income credit amount as re-
quired under this section, the advance
amount will not be collected by the In-

ternal Revenue Service from the em-
ployer if the employer has properly
withheld and deposited all income
taxes and FICA taxes applicable with
respect to the employee. However, such
amount may be collected if the em-
ployer has not properly withheld and
deposited these taxes.

[T.D. 7766, 46 FR 10151, Feb. 2, 1981]

§ 31.3507–2 Earned income credit ad-
vance payment certificates.

(a) Definition. For the purposes of
this section and § 31.3507–1, an earned
income credit advance payment certifi-
cate is a statement furnished by an em-
ployee to the employer which—

(1) Certifies that the employee rea-
sonably expects to be eligible to re-
ceive the earned income credit pro-
vided by section 43 for the employee’s
last taxable year under subtitle A of
the Internal Revenue Code of 1954
which begins in the calendar year in
which the wages are paid:

(2) Certifies that the employee does
not have an earned income credit ad-
vance payment certificate in effect for
the calendar year (in which the wages
are paid) with respect to the payment
of wages by another employer, and

(3) States if the employee’s spouse
has an earned income credit advance
payment certificate in effect with any
employer. For the rule for determining
if an employee’s spouse has a certifi-
cate in effect, see paragraph (c)(3) of
this section.

(b) Form and content of earned income
credit advance payment certificate—(1) In
general. Form W–5 (Earned Income
Credit Advance Payment Certificate) is
the prescribed form for the earned in-
come credit advance payment certifi-
cate. The Form W–5 must be prepared
in accordance with the instructions ap-
plicable thereto and must set forth
fully and clearly the data therein
called for. In lieu of the prescribed
form, a form the provisions of which
are identical with those of the pre-
scribed form may be used.

(2) Invalid certificates. A Form W–5
does not meet the requirements of sec-
tion 3507 or this section and is invalid
if it is not completed or signed or con-
tains an alteration or unauthorized ad-
dition (as defined in § 31.3402(f)(5)–1(b)
(1) and (2)). Any earned income credit
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advance payment certificate which the
employee clearly indicates to be false
by oral statement or written statement
to the employer must be treated by the
employer as a certificate which is in-
valid as of the date of the employee’s
statement. For purposes of the preced-
ing sentence, the term ‘‘employer’’ in-
cludes any individual authorized by the
employer to receive earned income
credit advance payment certificates or
to make payroll distributions. If an
employer receives from an employee an
invalid certificate, the employer must
consider it a nullity with respect to all
payments of wages thereafter to the
employee and must inform the em-
ployee of the certificate’s invalidity.
The employer is not required to ascer-
tain whether any completed and signed
earned income credit advance payment
certificate is correct. However, the em-
ployer should inform the district direc-
tor if the employer has reason to be-
lieve that the certificate contains any
incorrect statement.

(c) When earned income credit advance
payment certificate takes effect—(1) No
previous certificate. An earned income
credit advance payment certificate fur-
nished the employer where no previous
certificate is or has been in effect with
the employer for that employee for the
calendar year takes effect with—

(i) The date of the beginning of the
first payroll period ending on or after
the date on which the certificate is re-
ceived by the employer;

(ii) The date of the first payment of
wages made without regard to a pay-
roll period on or after the date on
which the certificate is received by the
employer; or

(iii) The first day of the calendar
year for which the certificate is fur-
nished, if that day is later than the
otherwise applicable effective date
specified in paragraph (c)(1)(i) or (ii) of
this section.

(2) Previous certificate. Except as oth-
erwise provided in this paragraph (c)(2),
an earned income credit advance pay-
ment certificate furnished the em-
ployer where a previous certificate is
or has been in effect with the employer
for that employee for the calendar year
takes effect on the date of the first
payment of wages made on or after the
first status determination date (as de-

fined in paragraph (c)(4) of this section)
occurring at least thirty days after the
date on which the certificate is re-
ceived by the employer. However, if the
employer so chooses, the employer may
treat the certificate as effective on the
date of any payment of wages made on
or after the date on which the certifi-
cate is received by the employer (with-
out regard to any status determination
date).

(3) Certificate of spouse. For the sole
purpose of applying paragraph (a)(3) of
this section, in determining if a certifi-
cate is in effect with respect to an em-
ployee’s spouse, the spouse’s certificate
is treated as then in effect if the
spouse’s certificate will be or is reason-
ably expected to be in effect on the
first status determination date follow-
ing the date on which the employer re-
ceives the employee’s certificate.

(4) Status determination date. For the
purposes of this section, the term ‘‘sta-
tus determination date’’ means Janu-
ary 1, May 1, July 1, and October 1 of
each year.

(d) Period during which certificate re-
mains in effect; change of status—(1) Pe-
riod certificate remains in effect. An
earned income credit advance payment
certificate which takes effect during a
calendar year continues in effect with
respect to the employee only during
that calendar year and until revoked
by the employee or until another cer-
tificate takes effect. See paragraphs
(d)(2) and (c)(2) of this section.

(2) Change of status—(i) Revocation of
certificate. If, after an employee has fur-
nished an earned income credit ad-
vance payment certificate—

(A) The employee no longer wishes to
receive advance earned income credit
payments; or

(B) There has been a change of cir-
cumstances which has the effect of ei-
ther making the employee ineligible
for the earned income credit for the
taxable year or causing a certificate to
be in effect for the employee’s spouse,
then the employee must revoke the
certificate previously furnished by fur-
nishing the employer a new certificate
(Form W–5 or identical form) in revoca-
tion of the earlier certificate. Depend-
ing upon the nature of the change of
circumstances, the employer may be
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required, pursuant to the new certifi-
cate, to pay further advance earned in-
come credit amounts to the employee
(but in different amounts than pre-
viously paid to the employee). The
Form W–5 (or identical form) must be
prepared in accordance with the in-
structions applicable thereto and must
set forth fully and clearly the data
therein called for. In the case of rev-
ocation due to change of cir-
cumstances, the new certificate in rev-
ocation must be delivered to the em-
ployer within ten days after the em-
ployee first learns of the change of cir-
cumstances. The new certificate is ef-
fective under the rules provided in
paragraph (c)(2) of this section for later
certificates. A new certificate fur-
nished by an employee which is invalid
within the meaning of paragraph (b)(2)
of this section is considered a nullity
with respect to all payments of wages
thereafter to the employee. The prior
certificate of the employee remains in
effect, unless the employee clearly in-
dicates by an oral or written statement
to the employer that the prior certifi-
cate is invalid. See paragraph (b)(2) of
this section.

The employer is not required to ascer-
tain whether any employee has experi-
enced a change of circumstances de-
scribed in subdivision (i)(B) of this
paragraph which necessitates the em-
ployee’s furnishing a new certificate.
However, the employer should inform
the district director if the employer
has reason to believe than an employee
has experienced a change of cir-
cumstances as described if the em-
ployee does not deliver a new certifi-
cate to the employer within the ten
day period.

(ii) Change in spouse’s certificate. If,
after an employee has furnished an
earned income credit advance payment
certificate stating that a certificate is
in effect for the spouse of the em-
ployee, the certificate of the spouse is
no longer in effect, the employee may
furnish the employer with a new cer-
tificate which reflects this change of
circumstances.

[T.D. 7766, 46 FR 10152, Feb. 2, 1981]

Subpart G—Administrative Provi-
sions of Special Application to
Employment Taxes (Selected
Provisions of Subtitle F, Inter-
nal Revenue Code of 1954)

§ 31.6001–1 Records in general.

(a) Form of records. The records re-
quired by the regulations in this part
shall be kept accurately, but no par-
ticular form is required for keeping the
records. Such forms and systems of ac-
counting shall be used as will enable
the district director to ascertain
whether liability for tax is incurred
and, if so, the amount thereof.

(b) Copies of returns, schedules, and
statements. Every person who is re-
quired, by the regulations in this part
or by instructions applicable to any
form prescribed thereunder, to keep
any copy of any return, schedule,
statement, or other document, shall
keep such copy as a part of his records.

(c) Records of claimants. Any person
(including an employee) who, pursuant
to the regulations in this part, claims
a refund, credit or abatement, shall
keep a complete and detailed record
with respect to the tax, interest, addi-
tion to the tax, additional amount, or
assessable penalty to which the claim
relates. Such record shall include any
records required of the claimant by
paragraph (b) of this section and by
§§ 31.6001–2 to 31.6001–5, inclusive, which
relate to the claim.

(d) Records of employees. While not
mandatory (except in the case of
claims), it is advisable for each em-
ployee to keep permanent, accurate
records showing the name and address
of each employer for whom he performs
services as an employee, the dates of
beginning and termination of such
services, the information with respect
to himself which is required by the reg-
ulations in this subpart to be kept by
employers, and the statements fur-
nished in accordance with the provi-
sions of § 31.6051–1.

(e) Place and period for keeping
records. (1) All records required by the
regulations in this part shall be kept,
by the person required to keep them, at
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one or more convenient and safe loca-
tions accessible to internal revenue of-
ficers, and shall at all times be avail-
able for inspection by such officers.

(2) Except as otherwise provided in
the following sentence, every person
required by the regulations in this part
to keep records in respect of a tax
(whether or not such person incurs li-
ability for such tax) shall maintain
such records for at least four years
after the due date of such tax for the
return period to which the records re-
late, or the date such tax is paid,
whichever is the later. The records of
claimants required by paragraph (c) of
this section shall be maintained for a
period of at least four years after the
date the claim is filed.

(f) Cross reference. See §§ 31.6001–2 to
31.6001–5, inclusive, for additional
records required with respect to the
Federal Insurance Contributions Act,
the Railroad Retirement Tax Act, the
Federal Unemployment Tax act, and
the collection of income tax at source
on wages, respectively.

§ 31.6001–2 Additional records under
Federal Insurance Contributions
Act.

(a) In general. (1) Every employer lia-
ble for tax under the Federal Insurance
Contributions Act shall keep records of
all remuneration, whether in cash or in
a medium other than cash, paid to his
employees after 1954 for services (other
than agricultural labor which con-
stitutes or is deemed to constitute em-
ployment, domestic service in a private
home of the employer, or service not in
the course of the employer’s trade or
business) performed for him after 1936.
Such records shall show with respect to
each employee receiving such remu-
neration—

(i) The name, address, and account
number of the employee and such addi-
tional information with respect to the
employee as is required by paragraph
(c) of § 31.6011(b)–2 when the employee
does not advise the employer what his
account number and name are as
shown on an account number card is-
sued to the employee by the Social Se-
curity Administration.

(ii) The total amount and date of
each payment of remuneration (includ-
ing any sum withheld therefrom as tax

or for any other reason) and the period
of services covered by such payment.

(iii) The amount of each such remu-
neration payment which constitutes
wages subject to tax. See §§ 31.3121(a)–1
to 31.3121(a)(12)–1, inclusive.

(iv) The amount of employee tax, or
any amount equivalent to employee
tax, collected with respect to such pay-
ment, and, if collected at a time other
than the time such payment was made,
the date collected. See paragraph (b) of
§ 31.3102–1 for provisions relating to col-
lection of amounts equivalent to em-
ployee tax.

(v) If the total remuneration pay-
ment (paragraph (a)(1)(ii) of this sec-
tion) and the amount thereof which is
taxable (paragraph (a)(1)(iii) of this
section) are not equal, the reason
therefor.

(2) Every employer shall keep records
of the details of each adjustment or
settlement of taxes under the Federal
Insurance Contributions Act made pur-
suant to the regulations in this part.
The employer shall keep as a part of
his records a copy of each statement
furnished pursuant to paragraph (c) of
§ 31.6011(a)–1.

(3) Every employer shall keep records
of all remuneration in the form of tips
received by his employees after 1965 in
the course of their employment and re-
ported to him pursuant to section
6053(a). The employer shall keep as
part of his records employee state-
ments of tips furnished him pursuant
to section 6053(a) (unless the informa-
tion disclosed by such statements is re-
corded on another document retained
by the employer pursuant to paragraph
(a)(1) of this section) and copies of em-
ployer statements furnished employees
pursuant to section 6053(b).

(b) Agricultural labor, domestic service,
and service not in the course of employer’s
trade or business. (1) Every employer
who pays cash remuneration after 1954
for the performance for him after 1950
of agricultural labor which constitutes
or is deemed to constitute employ-
ment, of domestic service in a private
home of the employer not on a farm op-
erated for profit, or of service not in
the course of his trade or business shall
keep records of all such cash remunera-
tion with respect to which he incurs, or
expects to incur, liability for the taxes
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imposed by the Federal Insurance Con-
tributions Act, or with respect to
which amounts equivalent to employee
tax are deducted pursuant to section
3102(a). See §§ 31.3101–3, 31.3111–3, and
31.3121(a)–2 for provisions relating, re-
spectively, to the liability for em-
ployee tax which is incurred when
wages are received, the liability for
employer tax which is incurred when
wages are paid, and the time when
wages are paid and received. Such
records shall show with respect to each
employee receiving such cash remu-
neration—

(i) The name of the employee.
(ii) The account number of each em-

ployee to whom wages for such services
are paid within the meaning of
§ 31.3121(a)–2, and such additional infor-
mation as is required by paragraph (c)
of § 31.6011(b)–2 when the employee does
not advise the employer what his ac-
count number and name are as shown
on an account number card issued to
the employee by the Social Security
Administration.

(iii) The amount of such cash remu-
neration paid to the employee (includ-
ing any sum withheld therefrom as tax
or for any other reason) for agricul-
tural labor which constitutes or is
deemed to constitute employment, for
domestic service in a private home of
the employer not on a farm operated
for profit, or for service not in the
course of the employer’s trade or busi-
ness; the calendar month in which such
cash remuneration was paid; and the
character of the services for which
such cash remuneration was paid.
When the employer incurs liability for
the taxes imposed by the Federal In-
surance Contributions Act with respect
to any such cash remuneration which
he did not previously expect would be
subject to the taxes, the amount of any
such cash remuneration not previously
made a matter of record shall be deter-
mined by the employer to the best of
his knowledge and belief.

(iv) The amount of employee tax, or
any amount equivalent to employee
tax, collected with respect to such cash
remuneration and the calendar month
in which collected. See paragraph (b) of
§ 31.3102–1 for provisions relating to col-
lection of amounts equivalent to em-
ployee tax.

(v) To the extent material to a deter-
mination of tax liability, the number
of days during each calendar year after
1956 on which agricultural labor which
constitutes or is deemed to constitute
employment is performed by the em-
ployee for cash remuneration com-
puted on a time basis.

(2) Every person to whom a ‘‘crew
leader’’, as that term is defined in sec-
tion 3121(i), furnishes individuals for
the performance of agricultural labor
after December 31, 1958, shall keep
records of the name; permanent mail-
ing address, or if none, present address;
and identification number, if any, of
such ‘‘crew leader’’.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 7001, 34 FR 1003, Jan. 23,
1969]

§ 31.6001–3 Additional records under
Railroad Retirement Tax Act.

(a) Records of employers. (1) Every em-
ployer liable for tax under the Railroad
Retirement Tax Act shall keep records
of all remuneration (whether in money
or in something which may be used in
lieu of money), other than tips, paid to
his employees after 1954 for services
rendered to him (including ‘‘time
lost’’) after 1954. Such records shall
show with respect to each employee—

(i) The name and address of the em-
ployee.

(ii) The total amount and date of
each payment of remuneration to the
employee (including any sum withheld
therefrom as tax or for any other rea-
son) and the period of service (includ-
ing any period of absence from active
service) covered by such payment.

(iii) The amount of such remunera-
tion payment with respect to which the
tax is imposed.

(iv) The amount of employee tax col-
lected with respect to such payment,
and, if collected at a time other than
the time such payment was made, the
date collected.

(v) If the total payment of remunera-
tion (paragraph (a)(1)(ii) of this sec-
tion) and the amount thereof with re-
spect to which the tax is imposed
(paragraph (a)(1)(iii) of this section)
are not equal, the reason therefor.

(2) The employer shall keep records
of the details of each adjustment or
settlement of taxes under the Railroad
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Retirement Tax Act made pursuant to
the regulations in this part.

(b) Records of employee representatives.
Every individual liable for employee
representative tax under the Railroad
Retirement Tax Act shall keep records
of all remuneration (whether in money
or in something which may be used in
lieu of money) paid to him after 1954
for services rendered (including ‘‘time
lost’’) by him as an employee rep-
resentative after 1954. Such records
shall show—

(1) The name and address of each em-
ployee organization employing him.

(2) The total amount and date of each
payment of remuneration for services
rendered as an employee representative
(including any sum withheld therefrom
as tax or for any other reason) and the
period of service (including any period
of absence from active service) covered
by such payment.

(3) The amount of such remuneration
payment with respect to which the em-
ployee representative tax is imposed.

(4) If the total payment of remunera-
tion (paragraph (a)(2) of this section)
and the amount thereof with respect to
which the employee representative tax
is imposed (paragraph (a)(3) of this sec-
tion) are not equal, the reason there-
for.

§ 31.6001–4 Additional records under
Federal Unemployment Tax Act.

(a) Records of employers. Every em-
ployer liable for tax under the Federal
Unemployment Tax Act for any cal-
endar year shall, with respect to each
such year, keep such records as are
necessary to establish—

(1) The total amount of remuneration
(including any sum withheld therefrom
as tax or for any other reason) paid to
his employees during the calendar year
for services performed after 1938.

(2) The amount of such remuneration
which constitutes wages subject to the
tax. See § 31.3306(b)–1 through
§ 31.3306(b)(8)–1.

(3) The amount of contributions paid
by him into each State unemployment
fund, with respect to services subject
to the law of such State, showing sepa-
rately (i) payments made and neither
deducted nor to be deducted from the
remuneration of his employees, and (ii)
payments made and deducted or to be

deducted from the remuneration of his
employees.

(4) The information required to be
shown on the prescribed return and the
extent to which the employer is liable
for the tax.

(5) If the total remuneration paid
(paragraph (a)(1) of this section) and
the amount thereof which is subject to
the tax (paragraph (a)(2) of this sec-
tion) are not equal, the reason there-
for.

(6) To the extent material to a deter-
mination of tax liability, the dates, in
each calendar quarter, on which each
employee performed services not in the
course of the employer’s trade or busi-
ness, and the amount of cash remu-
neration paid at any time for such
services performed within such quarter
See § 31.3306(c)(3)–1.

The term ‘‘remuneration,’’ as used in
this paragraph, includes all payments
whether in cash or in a medium other
than cash, except that the term does
not include payments in a medium
other than cash for services not in the
course of the employer’s trade or busi-
ness. See § 31.3306(b)(7)–1.

(b) Records of persons who are not em-
ployers. Any person who employs indi-
viduals in employment (see
§§ 31.3306(c)–1 to 31.3306(c)–3, inclusive)
during any calendar year but who con-
siders that he is not an employer sub-
ject to the tax (see § 31.3306(a)–1) shall,
with respect to each such year, be pre-
pared to establish by proper records
(including, where necessary, records of
the number of employees employed
each day) that he is not an employer
subject to the tax.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6658, 28 FR 6642, June 27,
1963]

§ 31.6001–5 Additional records in con-
nection with collection of income
tax at source on wages.

(a) Every employer required under
section 3402 to deduct and withhold in-
come tax upon the wages of employees
shall keep records of all remuneration
paid to (including tips reported by)
such employees. Such records shall
show with respect to each employee—

(1) The name and address of the em-
ployee, and after December 31, 1962, the
account number of the employee.
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(2) The total amount and date of each
payment of remuneration (including
any sum withheld therefrom as tax or
for any other reason) and the period of
services covered by such payment.

(3) The amount of such remuneration
payment which constitutes wages sub-
ject to withholding.

(4) The amount of tax collected with
respect to such remuneration payment,
and, if collected at a time other than
the time such payment was made, the
date collected.

(5) If the total remuneration pay-
ment (paragraph (a)(2) of this section)
and the amount thereof which is tax-
able (paragraph (a)(3) of this section)
are not equal, the reason therefor.

(6) Copies of any statements fur-
nished by the employee pursuant to
paragraph (b)(12) of § 31.3401(a)–1 (relat-
ing to permanent residents of the Vir-
gin Islands).

(7) Copies of any statements fur-
nished by the employee pursuant to
§§ 31.3401(a)(6)–1 and 31.3401(a)(7)–1, re-
lating to nonresident alien individuals.

(8) Copies of any statements fur-
nished by the employee pursuant to
§ 31.3401(a)(8)(A)–1 (relating to residence
or physical presence in a foreign coun-
try).

(9) Copies of any statements fur-
nished by the employee pursuant to
§ 31.3401(a)(8)(C)–1 (relating to citizens
resident in Puerto Rico).

(10) The fair market value and date of
each payment of noncash remunera-
tion, made to an employee after Au-
gust 9, 1955, for services performed as a
retail commission salesman, with re-
spect to which no income tax is with-
held by reason of § 31.3402(j)–1.

(11) [Reserved]
(12) In the case of the employer for

whom services are performed, with re-
spect to payments made directly by
him after December 31, 1955, under an
accident or health plan (as defined in
section 105 and the regulations there-
under)—

(i) The beginning and ending dates of
each period of absence from work for
which any such payment was made;
and

(ii) Sufficient information to estab-
lish the amount and weekly rate of
each such payment.

(13) The withholding exemption cer-
tificates (Forms W–4 and W–4E) filed
with the employer by the employee.

(14) The agreement, if any, between
the employer and the employee for the
withholding of additional amounts of
tax pursuant to § 31.3402(i)–1.

(15) To the extent material to a de-
termination of tax liability, the dates,
in each calendar quarter, on which the
employee performed services not in the
course of the employer’s trade or busi-
ness, and the amount of cash remu-
neration paid at any time for such
services performed within such quar-
ter. (See § 31.3401(a)(4)–1.)

(16) In the case of tips received by an
employee after 1965 in the course of his
employment, copies of any statements
furnished by the employee pursuant to
section 6053(a) unless the information
disclosed by such statements is re-
corded on another document retained
by the employer pursuant to the provi-
sions of this paragraph.

(17) Any request of an employee
under section 3402(h)(3) and § 31.3402
(h)(3)–1 to have the amount of tax to be
withheld from his wages computed on
the basis of his cumulative wages, and
any notice of revocation thereof.

The term ‘‘remuneration,’’ as used in
this paragraph, includes all payments
whether in cash or in a medium other
than cash, except that the term does
not include payments in a medium
other than cash for services not in the
course of the employer’s trade or busi-
ness, and does not include tips received
by an employee in any medium other
than cash or in cash if such tips
amount to less than $20 for any cal-
endar month. See §§ 31.3401(a)(11)–1 and
31.3401(a)(16)–1, respectively.

(b) The employer shall keep records
of the details of each adjustment or
settlement of income tax withheld
under section 3402 made pursuant to
the regulations in this part.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6606, 27 FR 8516, Aug. 25,
1962; T.D. 6908, 31 FR 16776, Dec. 31, 1966; T.D.
7001, 34 FR 1003, Jan. 23, 1969; T.D. 7048, 35 FR
10292, June 24, 1970; T.D. 7053, 35 FR 11628,
July 21, 1970; T.D. 7888, 48 FR 17588, Apr. 25,
1983]
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§ 31.6001–6 Notice by district director
requiring returns, statements, or
the keeping of records.

The district director may require any
person, by notice served upon him, to
make such returns, render such state-
ments, or keep such specific records as
will enable the district director to de-
termine whether or not such person is
liable for any of the taxes to which the
regulations in this part have applica-
tion.

§ 31.6011(a)–1 Returns under Federal
Insurance Contributions Act.

(a) Requirement—(1) In general. Except
as otherwise provided in § 31.6011 (a)–5,
every employer required to make a re-
turn under the Federal Insurance Con-
tributions Act, as in effect prior to
1955, for the calendar quarter ended De-
cember 31, 1954, in respect of wages
other than wages for agricultural
labor, shall make a return for each sub-
sequent calendar quarter (whether or
not wages are paid in such quarter)
until he has filed a final return in ac-
cordance with § 31.6011(a)–6. Except as
otherwise provided in § 31.6011(a)–5,
every employer not required to make a
return for the calendar quarter ended
December 31, 1954, shall make a return
for the first calendar quarter there-
after in which he pays wages, other
than wages for agricultural labor, sub-
ject to the tax imposed by the Federal
Insurance Contributions Act as in ef-
fect after 1954, and shall make a return
for each subsequent calendar quarter
(whether or not wages are paid therein)
until he has filed a final return in ac-
cordance with § 31.6011(a)–6. Except as
otherwise provided in § 31.6011 (a)–8 and
in subparagraphs (3) and (4) of this
paragraph, Form 941 is the form pre-
scribed for making the return required
by this subparagraph. Such return
shall not include wages for agricultural
labor required to be reported on any re-
turn prescribed by subparagraph (2) of
this paragraph. The return shall in-
clude wages received by an employee in
the form of tips only to the extent of
the tips reported by the employee to
the employer in a written statement
furnished to the employer pursuant to
section 6053(a).

(2) Employers of agricultural workers—
(i) Quarterly returns for 1955. Every em-

ployer who, at any time before October
1 of the calendar year 1955, incurs li-
ability of $100 or more for the taxes im-
posed by the Federal Insurance Con-
tributions Act with respect to wages
paid in such year for agricultural labor
shall make a return—

(a) For the first calendar quarter of
such year if the liability for such taxes
incurred in such quarter is $100 or
more,

(b) For the period consisting of the
first and second calendar quarters of
such year if the liability for such taxes
incurred in those quarters totals $100
or more, except that such return shall
be made only for the second calendar
quarter if a return was required under
(a) of this subdivision and if the liabil-
ity for such taxes incurred in the sec-
ond calendar quarter is $100 or more,
and

(c) For the period consisting of the
first, second, and third calendar quar-
ters of such year if the liability for
such taxes incurred in those quarters
totals $100 or more, except that such
return shall be made (1) only for the
period consisting of the second and
third calendar quarters if a return was
required under (a) of this subdivision
but not under (b) of this subdivision,
and if the total liability for such taxes
incurred in the second and third cal-
endar quarters totals $100 or more; or
(2) only for the third calendar quarter
if a return was required under (b) of
this subdivision, and if the liability for
such taxes incurred in the third cal-
endar quarter is $100 or more.

Form 943A is the form prescribed for
making the return required by this
subdivision, except that, if the return
is required to be filed with the office of
the United States Internal Revenue
Service in Puerto Rico, the return
shall be made on Form 943A–PR if the
Internal Revenue Service furnishes
Form 943A–PR to the employer for use
in lieu of Form 943A (see § 31.6091–1).

(ii) Annual returns for 1955 and subse-
quent years. Every employer who pays
wages after 1954 for agricultural labor
with respect to which taxes are im-
posed by the Federal Insurance Con-
tributions Act shall make a return for
the first calendar year in which he
pays such wages and for each calendar
year thereafter (whether or not wages
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are paid therein) until he has filed a
final return in accordance with
§ 31.6011(a)–6. Form 943 is the form pre-
scribed for making the annual return
required by this subdivision, except
that, if the return is required to be
filed with the office of the United
States Internal Revenue Service in
Puerto Rico, the return shall be made
on Form 943PR if the Internal Revenue
Service furnishes Form 943PR to the
employer for use in lieu of Form 943
(see § 31.6091–1).

(3) Employers of domestic workers.
Form 942 is the form prescribed for use
by every employer in making a return
as required under paragraph (a)(1) of
this section in respect of wages, as de-
fined in the Federal Insurance Con-
tributions Act, paid by him in any cal-
endar quarter for domestic service in a
private home of the employer not on a
farm operated for profit. If, however,
the employer is required under para-
graph (a)(1) of this section to make a
return on Form 941 for such calendar
quarter, such employer, at his election
may—

(i) Report all wages on Form 941, or
(ii) Report on Form 942 the wages for

domestic service in a private home of
the employer not on a farm operated
for profit and omit such wages from
the return on Form 941.

An employer entitled to make the elec-
tion referred to in the preceding sen-
tence who has chosen one method shall
not change to the other method with-
out first notifying the internal revenue
office with which he is required to file
his returns that he will thereafter use
such other method. See, however,
§ 31.6011(a)–6 relating to final returns
on Form 941. An employer who makes a
return of tax on form 942 pursuant to
this section shall submit as part of
such return for a period ending Decem-
ber 31, or for any period for which such
return is made as a final return, the In-
ternal Revenue Service copy of a Form
W-2 for each employee with respect to
whose wages tax is reported thereon.
The provisions of this subparagraph
shall not apply to any employer filing
a return on Forms 941PR or 942PR (see
§ 31.6091–1).

(4) Employers in Puerto Rico or the Vir-
gin Islands. Form 941PR is the form
prescribed for use in making the return

required under paragraph (a)(1) of this
section in the case of every employer
who is required to file such return with
the office of the United States Internal
Revenue Service in Puerto Rico, except
that the return shall be made on Form
941VI if the Internal Revenue Service
furnishes Form 941VI to the employer
for use in lieu of Form 941PR. However,
Form 941 is the form prescribed for
making such return in the case of
every such employer who is required
pursuant to § 31.6011(a)–4 to make a re-
turn of income tax withheld from
wages.

(b) When to report wages. Wages with
respect to which taxes are imposed by
the Federal Insurance contributions
Act shall be reported in the return of
such taxes required under this section
or § 31.6011(a)–5 for the return period in
which they are actually paid unless
they were constructively paid in a
prior return period, in which case such
wages shall be reported only in the re-
turn for such prior period. However, if
such wages are deemed to be paid in a
later return period, they shall be re-
ported only in the return for such later
period. See § 31.3121(a)–2 relating to the
time when wages are paid or deemed to
be paid.

(c) Correction of returns or schedules. If
in a return required under this section
or § 31.6011(a)–5, or in any other man-
ner, the employer fails to report, or in-
correctly reports, the name, account
number, or wages of an employee, the
employer shall furnish to the internal
revenue office with which he is re-
quired to file his returns a written
statement fully explaining the omis-
sion or error; except that such state-
ment is not required by this paragraph
if correction of the omission or error is
made in connection with a supple-
mental return, adjustment, credit, re-
fund, or abatement. The employer shall
include in such statement his identi-
fication number (except that an identi-
fication number need not be included if
the omission or error is with respect to
information required to be reported on
a return on Form 942), each return pe-
riod for which the data were omitted or
for which the incorrect data were fur-
nished, the data incorrectly reported
for each period, and the data which
should have been reported. A copy of

VerDate 13-JUN-97 13:30 Jun 21, 1997 Jkt 174090 PO 00000 Frm 00285 Fmt 8010 Sfmt 8010 E:\CFR\174090.018 174090



286

26 CFR Ch. I (4-1-97 Edition)§ 31.6011(a)–2

such statement shall be retained by the
employer as a part of his records under
§ 31.6001–2. No particular form is pre-
scribed for making such statement, but
if printed forms are desired, any inter-
nal revenue office will supply copies of
Form 941c or Form 941cPR, whichever
is appropriate, upon request.

(d) Returns by employees in respect of
tips. If—

(1) An employee, during a calendar
year, is paid wages in the form of tips
which are subject to the tax under sec-
tion 3101, and

(2) Any portion of the tax under sec-
tion 3101 in respect of such wages can-
not be collected by the employer from
wages (exclusive of tips) of such em-
ployee or from funds turned over by
the employee to the employer,

the employee shall make a return for
the calendar year in respect of the em-
ployee tax not collected by the em-
ployer. Except as otherwise provided in
this subparagraph, the return shall be
made on Form 1040. The form to be
used by residents of the Virgin Islands,
Guam, or American Samoa is Form
1040SS. In the case of a resident of
Puerto Rico who is not required to
make a return of income under section
6012(a), the form to be used is Form
1040SS, except that Form 1040PR shall
be used if it is furnished by the Inter-
nal Revenue Service to such resident
for use in lieu of Form 1040SS.

(e) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.

(f) Wages paid in nonconvertible foreign
currency. For provisions relating to re-
turns filed by certain employers who
pay wages in nonconvertible foreign
currency, see § 301.6316–7 of this chapter
(Regulations on Procedure and Admin-
istration).

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 7001, 34 FR 1004, Jan. 23,
1969; T.D. 7001, 34 FR 1826, Feb. 7, 1969; T.D.
7200, 37 FR 16544, Aug. 16, 1972; T.D. 7351, 40
FR 17144, Apr. 17, 1975; T.D. 7396, 41 FR 1903,
Jan. 13, 1976]

§ 31.6011(a)–2 Returns under Railroad
Retirement Tax Act.

(a) Requirement—(1) Employers. Every
employer shall make a return for the
first return period after 1954 within

which compensation taxable under the
Railroad Retirement Tax Act is paid to
his employee or employees for services
rendered after 1954, and for each subse-
quent return period (whether or not
taxable compensation is paid therein)
until he has filed a final return in ac-
cordance with § 31.6011(a)–6. For cal-
endar years after 1975, the return pe-
riod shall be the calendar year; for cal-
endar years prior to 1976, the return pe-
riod shall be the calendar quarter.
Form CT–1 is the form prescribed for
making the return required under this
paragraph. One original and a duplicate
of each return on Form CT–1 shall be
filed with the director of the service
center.

(2) Employee representatives. Every
employee representative shall make a
return for the first calendar quarter
after 1954 within which he is paid tax-
able compensation for services ren-
dered after 1954 as an employee rep-
resentative, and for each subsequent
calendar quarter (whether or not he is
paid taxable compensation therein)
until he has filed a final return in ac-
cordance with § 31.6011(a)–6. Form CT–2
is the form prescribed for making the
return required under this subpara-
graph. One original and a duplicate of
each return on Form CT–2 shall be filed
with the director of the service center.

(b) When to report compensation—(1) In
general. Except as otherwise provided
in subparagraph (2) of this paragraph,
compensation taxable under the Rail-
road Retirement Tax Act shall be re-
ported in the return required under
this section for the period in which it
is deemed, under paragraph (d) of
§ 31.3231(e)–1 to be paid, unless under
such section the compensation may be
deemed to be paid in more than one re-
turn period, in which case it shall be
reported only in the return for the first
return period in which it is deemed to
be paid.

(2) Pre-1976 returns of employers re-
quired by State law to pay compensation
on weekly basis—(i) In general. If any
employer is required by the laws of any
State to pay compensation weekly in
any calendar year prior to 1976, the re-
turn of tax with respect to such com-
pensation may, at the election of such
employer, cover all payroll weeks
which, or the major part of which, fall
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within the period for which a return of
tax is required by paragraph (a)(1) of
this section. This provision shall not
apply, however, to any payroll week
which falls in two calendar years. Any
employer who elects to file a return as
provided in this subparagraph shall no-
tify the district director in writing of
such election and shall include therein
a statement setting forth the facts
which entitle him to make the elec-
tion. Such notice shall be in duplicate
and shall be attached to the original
and duplicate of the return for the first
period to which such election applies.
Any election so made shall be binding
upon the employer with respect to all
returns subsequently made by him
until the director of the service center
authorizes or directs the employer to
make a return on a different basis. For
the purpose of determining the time
when compensation is deemed to be
paid in accordance with paragraph (d)
of § 31.3231(e)–1 and of determining the
due date of a return in accordance with
paragraph (b) of § 31.6071(a)–1, the cal-
endar month following the period cov-
ered by the return of an employer mak-
ing such election is the same calendar
month which would be determinative
for such purposes if the employer had
not made the election.

(ii) Prior elections. An election made
by an employer, pursuant to the provi-
sions of 26 CFR (1939) 410.501(b) (Regu-
lations 100) or of 26 CFR (1939) 411.601
(b) (Regulations 114), which is in force
and effect at the time the employer
makes his first return under this sec-
tion shall satisfy the requirements of
paragraph (b)(2)(i) of this section with
respect to the making of an election
and shall be binding upon the employer
with respect to all returns made by
him under this section until the direc-
tor of the service center authorizes or
directs the employer to make a return
on a different basis.

(iii) Example. Employer X is required
by State law to pay his employees
within 6 days after the compensation is
earned. In compliance with the State
law, employer X, for services rendered
to him for the payroll week of June 27
to July 2, 1955, pays his employees on
the last-named date. June 1955 is the
last month of a period for which a re-
turn of tax is required by paragraph

(a)(1) of this section. Employer X may
elect to include in the return required
by paragraph (a)(1) of this section for
the period April 1 to June 30, 1955, the
compensation paid to his employees for
the payroll week of June 27 to July 2,
1955, inclusive, although the compensa-
tion for July 1 and 2 falls within an-
other period for which a return is re-
quired by paragraph (a)(1) of this sec-
tion. If, in this example, the payroll
week ended on July 5, 1955, the com-
pensation paid for the payroll week of
June 29 to July 5 would be included in
the return period in which July falls
although the compensation earned for
June 29 and 30 fell in a prior return pe-
riod under the general rule.

(c) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7396,
41 FR 1903, Jan. 13, 1976]

§ 31.6011(a)–3 Returns under Federal
Unemployment Tax Act.

(a) Requirement. Every person shall
make a return of tax under the Federal
Unemployment Tax Act for each cal-
endar year with respect to which he is
an employer as defined in § 31.3306(a)–1.
Except as otherwise provided in
§ 31.6011 (a)–8, Form 940 is the form pre-
scribed for use in making the return.

(b) When to report wages. Wages tax-
able under the Federal Unemployment
Tax Act shall be reported in the return
required under this section for the re-
turn period in which they are actually
paid unless they were constructively
paid in a prior return period, in which
case such wages shall be reported only
in the return for such prior period.

(c) Time and place for filing returns.
For provisons relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 7200, 37 FR 16544, Aug. 16,
1972]

§ 31.6011(a)–3A Returns of the railroad
unemployment repayment tax.

(a) Requirement—(1) Employers. Every
rail employer (as defined in section
3323(a) and section 1 of the Railroad
Unemployment Insurance Act) shall
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make a return of the tax imposed by
section 3321(a) (relating to the railroad
unemployment repayment tax) for
each taxable period (as defined in sec-
tion 3322(a)) with respect to the total
rail wages (as defined in section
3323(b)) paid by the rail employer dur-
ing the taxable period. Form CT–1 is
the form prescribed for use in making
the return. One original and a dupli-
cate of each return on Form CT–1 shall
be filed with the director of the service
center as designated in the instruc-
tions to Form CT–1. Rail wages taxable
under section 3321(a) shall be reported
in the return required under this sec-
tion for the return period in which
they are actually paid unless they were
constructively paid in a prior return
period, in which case such wages shall
be reported only in the return for such
prior period.

(2) Employee representatives. Each em-
ployee representative (as defined in
section 3323(d)(2) and section 1 of the
Railroad Unemployment Insurance
Act) shall make a return of the tax im-
posed by section 3321(b) on the rail
wages paid to him (as determined
under section 3321(b)(2)) during each
calendar quarter within a taxable pe-
riod. Form CT–2 is the form prescribed
for use in making the return. One
original and a duplicate of each return
on Form CT–2 shall be filed with the di-
rector of the service center as des-
ignated in the instructions to Form
CT–2. Rail wages taxable under section
3321(b) shall be reported in the return
required under this section for the re-
turn period in which they are actually
paid unless they were constructively
paid in a prior return period, in which
case such wages shall be reported only
in the return for such prior period.

(b) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see § 31.6071(a)–
1A and § 31.6091–1, respectively.

[T.D. 8105, 51 FR 40168, Nov. 5, 1986. Redesig-
nated and amended at T.D. 8227, 53 FR 34736,
Sept. 8, 1988]

§ 31.6011(a)–4 Returns of income tax
withheld.

(a) Withheld from wages—(1) In gen-
eral. Except as otherwise provided in
paragraphs (a)(3) and (b) of this sec-
tion, and in § 31.6011(a)–5, every person

required to make a return of income
tax withheld from wages pursuant to
section 3402 shall make a return for the
first calendar quarter in which the per-
son is required to deduct and withhold
such tax and for each subsequent cal-
endar quarter, whether or not wages
are paid therein, until the person has
filed a final return in accordance with
§ 31.6011(a)–6. Except as otherwise pro-
vided in paragraphs (a) (2) and (3) and
(b) of this section, and in § 31.6011(a)–8,
Form 941 is the form prescribed for
making the return required under this
paragraph.

(2) Wages paid for domestic service.
Form 942 is the form prescribed for
making the return required under sub-
paragraph (1) of this paragraph with re-
spect to income tax withheld, pursuant
to an agreement under section 3402(p),
from wages paid for domestic service in
a private home of the employer not on
a farm operated for profit. The preced-
ing sentence shall not apply in the case
of an employer who has elected under
paragraph (a)(3) of § 31.6011(a)–1 to use
Form 941 as his return with respect to
such payments for purposes of the Fed-
eral Insurance Contributions Act. For
the requirements relating to Form 942
with respect to qualified State individ-
ual income taxes, see paragraph
(d)(3)(iv) of § 301.6361–1.

(3) Wages paid for agricultural labor.
Every person shall make a return of in-
come tax withheld, pursuant to an
agreement under section 3402(p), from
wages paid for agricultural labor for
the first calendar year in which he is
required (by reason of such agreement)
to deduct and withhold such tax and
for each subsequent calendar year
(whether or not wages for agricultural
labor are paid therein) until he has
filed a final return in accordance with
§ 31.6011 (a)–6. Form 943 is the form pre-
scribed for making the return required
under this subparagraph. For the re-
quirements relating to Form 943 with
respect to qualified State individual in-
come taxes, see paragraph (d)(3)(iv) of
§ 301.6361–1.

(b) Withheld from nonpayroll payments.
Every person required to withhold tax
from nonpayroll payments for calendar
year 1994 must make a return for cal-
endar year 1994 and for any subsequent
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calendar year in which the person is re-
quired to withhold such tax until the
person makes a final return in accord-
ance with § 31.6011(a)–6. Every person
not required to withhold tax from non-
payroll payments for calendar year 1994
must make a return for the first cal-
endar year after 1994 in which the per-
son is required to withhold such tax
and for any subsequent calendar year
in which the person is required to with-
hold such tax until the person makes a
final return in accordance with
§ 31.6011(a)–6. Form 945, Annual Return
of Withheld Federal Income Tax, is the
form prescribed for making the return
required under this paragraph (b). Non-
payroll payments are—

(1) Certain gambling winnings sub-
ject to withholding under section
3402(q);

(2) Retirement pay for services in the
Armed Forces of the United States sub-
ject to withholding under section 3402;

(3) Certain annuities as described in
section 3402(o)(1)(B);

(4) Pensions, annuities, IRAs, and
certain other deferred income subject
to withholding under section 3405; and

(5) Reportable payments subject to
backup withholding under section 3406.

(c) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.
(86 Stat. 944, 26 U.S.C. 6364; and 68A Stat. 917,
26 U.S.C. 7805; 68A Stat. 747, 26 U.S.C. 6051)

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 7096, 36 FR 5217, Mar. 18,
1971; T.D. 7200, 37 FR 16544, Aug. 16, 1972; T.D.
7577, 43 FR 59359, Dec. 20, 1978; T.D. 7580, 43
FR 60159, Dec 26, 1978; T.D. 8504, 58 FR 68035,
Dec. 23, 1993; T.D. 8624, 60 FR 53510, Oct. 16,
1995; T.D. 8672, 61 FR 27008, May 30, 1996]

§ 31.6011(a)–5 Monthly returns.
(a) In general—(1) Requirement. The

provisions of this section are applica-
ble in respect of the taxes reportable
on Form 941, Form 941PR, Form 941VI,
or Form 945 pursuant to § 31.6011(a)–1 or
§ 31.6011 (a)–4. An employer (or other
person) who is required by § 31.6011(a)–1
or § 31.6011(a)–4 to make quarterly re-
turns on any such form shall, in lieu of
making such quarterly returns, make
returns of such taxes in accordance
with the provisions of this section if he
is so notified in writing by the district

director. The district director may so
notify any employer (or other person)
(i) who, by reason of notification as
provided in § 301.7512–1 of this chapter
(Regulations on Procedure and Admin-
istration), is required to comply with
the provisions of such § 301.7512–1, or
(ii) who has failed to (a) make any such
return on Form 941, Form 941PR, Form
941VI, or Form 945 (b) pay tax report-
able on any such form, or (c) deposit
any such tax as required under the pro-
visions of § 31.6302(c)–1. Every employer
(or other person) notified by the dis-
trict director shall make a return for
the calendar month in which the notice
is received and for each calendar
month thereafter (whether or not
wages are paid in any such month)
until he has filed a final return or is re-
quired to make quarterly returns pur-
suant to notification as provided in
subparagraph (2) of this paragraph.
However, if the notice provided for in
this subparagraph is received after the
close of the first calendar month of a
calendar quarter, the first return under
this section shall be made for the pe-
riod beginning with the first day of
such quarter and ending with the last
day of the month in which the notice is
received. Each return required under
this section shall be made on the form
prescribed for making the return which
would otherwise be required of the em-
ployer (or other person) under the pro-
visions of § 31.6011 (a)–1 or § 31.6011(a)–4,
except that, if some other form is fur-
nished by the district director for use
in lieu of such prescribed form, the re-
turn shall be made on such other form.

(2) Termination of requirement. The
district director, in his discretion, may
notify the employer in writing that he
shall discontinue the filing of monthly
returns under this section. If the em-
ployer is so notified, the last month for
which a return shall be made under
this section is the last month of the
calendar quarter in which such notice
of discontinuance is received. There-
after, the employer shall make quar-
terly returns in accordance with the
provisions of § 31.6011(a)–1 or
§ 31.6011(a)–4.

(b) Information returns—(1) Federal In-
surance Contributions Act. Every em-
ployer who is required under paragraph
(a) of this section to make a return of
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tax under the Federal Insurance Con-
tributions Act for any period within a
calendar quarter shall make an infor-
mation return for such calendar quar-
ter. Such return shall be made on
Schedule A of Form 941, or the equiva-
lent schedule of Form 941PR or Form
941VI, except that, if some other form
or schedule is furnished by the district
director for the purpose of making such
return, the return shall be made on
such other form or schedule. The
informaiton reported on such return
shall include, with respect to each em-
ployee to whom the employer pays
wages as defined in the Federal Insur-
ance Contributions act, the account
number of the employee, the employ-
ee’s name, the total amount of wages
paid by the employer to the employee
during the calendar quarter, and such
other information as may be called for
on the form provided for making such
return.

(2) Information returns on Form W–3
and Social Security Administration copies
of Form W–2. See § 31.6051–2 for require-
ments with respect to information re-
turns on Form W–3 and Social Security
Administration copies of Form W–2.

(c) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7351,
40 FR 17145, Apr. 17, 1975; T.D. 7580, 43 FR
60154, Dec. 26, 1978; T.D. 8637, 60 FR 66133,
Dec. 21, 1995]

§ 31.6011(a)–6 Final returns.
(a) In general—(1) Federal Insurance

Contributions Act; income tax withheld
from wages and nonpayroll payments. An
employer (or other person) who is re-
quired to make a return on a particular
form pursuant to § 31.6011(a)–1,
§ 31.6011(a)–4, or § 31.6011(a)–5, and who
in any return period ceases to pay
wages or nonpayroll payments in re-
spect of which he is required to make a
return on that form, must make the re-
turn for the period as a final return.
Each return made as a final return
shall be marked ‘‘Final return’’ by the
person filing the return. Every such
person filing a final return (other than
a final return on Form 942 or Form 943)
must furnish information showing the

date of the last payment of wages (as
defined in section 3121(a) or section
3401(a)), and, if appropriate, the date of
the last payment of nonpayroll pay-
ments defined in § 31.6011(a)–4(b). An
employer (other than an employer
making returns on Form 942) who has
only temporarily ceased to pay wages,
because of seasonal activities or for
other reasons, shall not make a final
return but shall continue to file re-
turns. If (i) for any return period an
employer makes a final return on a
particular form, and (ii) after the close
of such period the employer pays
wages, as defined in section 3121(a) or
section 3401(a), in respect of which the
same or a different return form is pre-
scribed, such employer shall make re-
turns on the appropriate return form.
For example, if an employer who has
filed a final return on Form 941 pays
wages only for domestic service in his
private home not on a farm operated
for profit, the employer is required to
make returns on Form 942 in respect of
such wages.

(2) Railroad Retirement Tax Act— (i)
Form CT–1. An employer required to
make returns on Form CT–1 who in any
return period ceases to pay taxable
compensation shall make the return on
Form CT–1 for such period as a final re-
turn. Such return shall be marked
‘‘Final return’’ by the person filing the
return, and such person shall furnish
information showing the date of the
last payment of taxable compensation.
An employer who has only temporarily
ceased to pay taxable compensation
shall continue to file returns on Form
CT–1.

(ii) Form CT–2. An employee rep-
resentative required to make returns
on Form CT–2 who in any calendar
quarter ceases to be paid taxable com-
pensation for services as an employee
representative shall make the return
on Form CT–2 for such quarter as a
final return. Such return shall be
marked ‘‘Final return’’ by the person
filing the return, and such person shall
furnish information showing the date
of the last payment of taxable com-
pensation. An employee representative
who only temporarily ceases to be paid
taxable compensation for services as an
employee representative shall continue
to file returns on Form CT–2.
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(3) Federal Unemployment Tax Act. An
employer required to make a return on
Form 940 for a calendar year in which
he ceases to be an employer, as defined
in § 31.3306(a)–1, because of the dis-
continuance, sale, or other transfer of
his business, shall make such return as
a final return. Such return shall be
marked ‘‘Final return’’ by the person
filing the return.

(b) Statement to accompany final re-
turn. There shall be executed as a part
of each final return, except in the case
of a final return on Form 942, a state-
ment showing the address at which the
records required by the regulations in
this part will be kept, the name of the
person keeping such records, and, if the
business of an employer has been sold
or otherwise transferred to another
person, the name and address of such
person and the date on which such sale
or other transfer took place. If no such
sale or transfer occurred or the em-
ployer does not know the name of the
person to whom the business was sold
or transferred, that fact should be in-
cluded in the statement. Such state-
ment shall include any information re-
quired by this section as to the date of
the last payment of wages or com-
pensation. If the statement is executed
as a part of a final return on Form CT–
1 or Form CT–2, such statement shall
be furnished in duplicate.

(c) Time and place for filing returns.
For provisions relating to the time and
place for filing returns, see §§ 31.6071
(a)–1 and 31.6091–1, respectively.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960; 25 FR
14021, Dec. 31, 1960, as amended by T.D. 7396,
41 FR 1904, Jan. 14, 1976; T.D. 8637, 60 FR
66133, Dec. 21, 1995]

§ 31.6011(a)–7 Execution of returns.
(a) In general. Each return required

under the regulations in this part, to-
gether with any prescribed copies or
supporting data, shall be filled in and
disposed of in accordance with the
forms, instructions, and regulations
applicable thereto. The return shall be
carefully prepared so as fully and accu-
rately to set forth the data required to
be furnished therein. Returns which
have not been so prepared will not be
accepted as meeting the requirements
of the regulations in this part. The re-
turn may be made by an agent in the

name of the person required to make
the return if an acceptable power of at-
torney is filed with the internal reve-
nue office with which such person is re-
quired to file his returns and if such re-
turn includes all taxes required to be
reported by such person on such return
for the period covered by the return.
Only one return on any one prescribed
form for a return period shall be filed
by or for a taxpayer. Any supplemental
return made on such form in accord-
ance with § 31.6205–1 shall constitute a
part of the return which it supple-
ments. Except as may be provided
under procedures authorized by the
Commissioner with respect ot taxes
imposed by the Railroad Retirement
Tax Act, consolidated returns of two or
more employers are not permitted, as
for example, returns of a parent and a
subsidiary corporation. For provisions
relating to the filing of returns of the
taxes imposed by the Federal Insurance
Contributions Act and of income tax
withheld under section 3402 in the case
of governmental employers see
§§ 31.3122 and 31.3404–1.

(b) Use of prescribed forms—(1) In gen-
eral. Copies of the prescribed return
forms will so far as possible be regu-
larly furnished taxpayers by the Inter-
nal Revenue Service. A taxpayer will
not be excused from making a return,
however, by the fact that no return
form has been furnished to him. Tax-
payers not supplied with the proper
forms should make application there-
for to an internal revenue office in
ample time to have their returns pre-
pared, verified, and filed on or before
the due date with the internal revenue
office with which they are required to
file their returns. See §§ 31.6071 (a)–1
and 31.6091–1, relating, respectively, to
the time and place for filing returns. In
the absence of a prescribed return
form, a statement made by a taxpayer
disclosing the aggregate amount of
wages or compensation reportable on
such form for the period in respect of
which a return is required and the
amount of taxes due may be accepted
as a tentative return. If filed within
the prescribed time, the statement so
made will relieve the taxpayer from li-
ability for the addition to tax imposed
for the delinquent filing of the return,
provided that without unnecessary
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delay such tentative return is supple-
mented by a return made on the proper
form. For additions to the tax in case
of failure to file a return within the
prescribed time, see the provisions of
§ 301.6651–1 of this chapter (Regulations
on Procedure and Administration).
In any case where the use of Form W–
2 is required from the purpose of mak-
ing a return or reporting information,
such requirement may be satisfied by
submitting the information required by
such form on magnetic tape or by other
media, provided that the prior consent
of the Commissioner of Social Security
(or other authorized officer or em-
ployee thereof has been obtained.

(c) Signing and verification. For provi-
sions relating to the signing of returns,
see § 31.6061–1. For provisions relating
to the verifying of returns, see
§ 31.6065(a)–1.

(d) Reporting of identifying numbers.
For provisions relating to the report-
ing of identifying number on returns
required under the regulations in this
part, see § 31.6109–1.

(68A Stat. 747, 26 U.S.C. 6051; and 68A Stat.
917, 26 U.S.C. 7805)
[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6606, 27 FR 8516, Aug. 25,
1962; T.D. 6883, 31 FR 6590, May 3, 1966; T.D.
7276, 38 FR 11345, May 7, 1973; T.D. 7396, 41 FR
1904, Jan. 13, 1976; T.D. 7580, 43 FR 60159, Dec.
26, 1978]

§ 31.6011(a)–8 Composite return in lieu
of specified form.

The Commissioner may authorize the
use, at the option of the employer, of a
composite return in lieu of any form
specified in this part for use by an em-
ployer, subject to such conditions, lim-
itations, and special rules governing
the preparation, execution, filing, and
correction thereof as the Commissioner
may deem appropriate. Such composite
return shall consist of a form pre-
scribed ty the Commissioner and an at-
tachment or attachments of magnetic
tape or other approved media. Notwith-
standing any provisions in this part to
the contrary, a single form and attach-
ment may comprise the returns of
more than one employer. To the extent
that the use of a compsoite return has
been authorized by the Commissioner,
references in this part to a specific
form for use by the employer shall be

deemed to refer also to a composite re-
turn under this section.

[T.D. 7200, 37 FR 16544, Aug. 16, 1972]

§ 31.6011(a)–9 Instructions to forms
control as to which form is to be
used.

Notwithstanding provisions in this
part which specify the use of a particu-
lar form for a return or other docu-
ment required by this part, the use of a
different form may be required by the
latter form’s instructions. In such case,
the latter form shall be completed in
accordance with its instructions.

[T.D. 7351, 40 FR 17145, Apr. 17, 1975]

§ 31.6011 (a)–10 Instructions to forms
may waive filing requirement in
case of no liability tax returns.

Notwithstanding provisions in this
part which require that a tax return be
filed, the instructions to the form on
which a return of tax is otherwise re-
quired by this part to be made may
waive such requirement with respect to
a particular class or classes of no li-
ability tax returns. Returns in a class
for which such requirement has been so
waived need not be made.

This Treasury decision is not adverse
to any taxpayer. For this reason, it is
found unnecessary to issue this Treas-
ury decision with notice and public
procedure under subsection (b) of sec-
tion 553 of title 5 of the United States
Code or subject to the effective date
limitation of subsection (d) of that sec-
tion.

[T.D. 8229, 53 FR 35811, Sept. 15, 1988]

§ 31.6011(b)–1 Employers’ identifica-
tion numbers.

(a) Requirement of application—(1) In
general—(i) Before October 1, 1962. Ex-
cept as provided in paragraph (b) of
this section, every employer who on
any day after December 31, 1954, and
before October 1, 1962, has in his em-
ploy one or more individuals in em-
ployment for wages subject to the
taxes imposed by the Federal Insurance
Contributions Act, but who prior to
such day neither has been assigned an
identification number nor has applied
therefor, shall make an application on
Form SS–4 for an identification num-
ber.
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(ii) On or after October 1, 1962. Except
as provided in paragraph (b) of this sec-
tion, every employer who on any day
after September 30, 1962, has in his em-
ploy one or more individuals in em-
ployment for wages which are subject
to the taxes imposed by the Federal In-
surance Contributions act or which are
subject to the withholding of income
tax from wages under section 3402, but
who prior to such day neither has been
assigned an identification number nor
has applied therefor, shall make an ap-
plication on Form SS–4 for an identi-
fication number.

(iii) Method of application. The appli-
cation, together with any supple-
mentary statement, shall be prepared
in accordance with the form, instruc-
tions, and regulations applicable there-
to, and shall set forth fully and clearly
the data therein called for. Form SS–4
may be obtained from any district di-
rector or director of a service center or
any district office of the Social Secu-
rity Administration. The application
shall be filed with the internal revenue
officer designated in the instructions
applicable to Form SS-4, or with the
nearest district office of the Social Se-
curity Administration. The application
shall be signed by (a) the individual, if
the employer is an individual; (b) the
president, vice president, or other prin-
cipal officer, if the employer is a cor-
poration; (c) a responsible and duly au-
thorized member or officer having
knowledge of its affairs, if the em-
ployer is a partnership or other unin-
corporated organization; or (d) the fi-
duciary, if the employer is a trust or
estate. An identification number will
be assigned to the employer in due
course upon the basis of the informa-
tion reported on the application re-
quired under this section.

(2) Time for filing Form SS–4. The ap-
plication for an identification number
shall be filed on or before the seventh
day after the first payment of wages to
which reference is made in paragraph
(a)(1) of this section. For provisions re-
lating to the time when wages are paid,
see § 31.3121(a)–2 and paragraph (b) of
§ 31.3402(a)–1.

(b) Employers who are assigned identi-
fication numbers without application. An
identification number may be assigned,
without application by the employer,

in the case of an employer who has in
his employ only employees who are en-
gaged exclusively in the performance
of domestic service in his private home
not on a farm operated for profit (see
§ 31.3121(a)(7)–1. If an identification
number is so assigned, the employer is
not required to make an application on
Form SS–4 for the number.

(c) Crew leaders. Any person who, as a
crew leader within the meaning of sec-
tion 3121(o), furnishes individuals to
perform agricultural labor for another
person shall, on or before the first date
on which he furnishes such individuals
to perform such labor for such other
person, advise such other person of his
name; permanent mailing address, or if
none, present address; and identifica-
tion number, if any.

(d) Use of identification number. The
identification number assigned to an
employer (other than a household em-
ployer referred to in paragraph (b) of
this section) shall be shown in the em-
ployer’s records, and shall be shown in
his claims to the extent required by
the applicable forms, regulations, and
instructions. For provisions relating to
the inclusion of identification numbers
in returns, statements on Form W–2,
and depositary receipts, see § 31.6109–1.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6606, 27 FR 8517, Aug. 25,
1962; T.D. 7012, 34 FR 7693, May 15, 1969]

§ 31.6011(b)–2 Employees’ account
numbers.

(a) Requirement of application—(1) In
general—(i) Before November 1, 1962.
Every employee who on any day after
December 31, 1954, and before November
1, 1962, is in employment for wages sub-
ject to the taxes imposed by the Fed-
eral Insurance Contributions Act, but
who prior to such day has neither se-
cured an account number nor made ap-
plication therefor, shall make an appli-
cation on Form SS–5 for an account
number.

(ii) On or after November 1, 1962. Every
employee who on any day after October
31, 1962, is in employment for wages
which are subject to the taxes imposed
by the Federal Insurance Contributions
Act or which are subject to the with-
holding of income tax from wages
under section 3402 but who prior to
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such day has neither secured an ac-
count number nor made application
therefore, shall make an application on
Form SS–5 for an account number.

(iii) Method of application. The appli-
cation shall be prepared in accordance
with the form, instructions, and regu-
lations applicable thereto, and shall set
forth fully and clearly the data therein
called for. The employee shall file the
applicaiton with any district office of
the Social Security Administration or,
if the employee is not working within
the United States, with the district of-
fice of the Social Security Administra-
tion at Baltimore, Maryland. Form SS–
5 may be obtained from any district of-
fice of the Social Security Administra-
tion or from any district director. An
account number will be assigned to the
employee by the Social Security Ad-
ministration in due course upon the
basis of information reported on the
application required under this section.
A card showing the name and account
number of the employee to whom an
account number has been assigned will
be furnished to the employee by the
Social Security administration.

(2) Time for filing Form SS–5. The ap-
plication shall be filed on or before the
seventh day after the occurrence of the
first day of employment to which ref-
erence is made in paragraph (a)(1) of
this section, unless the employee
leaves the employ of his employer be-
fore such seventh day, in which case
the application shall be filed on or be-
fore the date on which the employee
leaves the employ of his employer.

(3) Changes and corrections. Any em-
ployee may have his account number
changed at any time by applying to a
district office of the Social Security
Administration and showing good rea-
sons for a change. With that exception,
only one account number will be as-
signed to an employee. Any employee
whose name is changed by marriage or
otherwise, or who has stated incorrect
information on Form SS–5, should re-
port such change or correction to a dis-
trict office of the Social Security Ad-
ministration Copies of the form for
making such reports may be obtained
from any district office of the adminis-
tration.

(b) Duties of employee with respect to
his account number—(1) Information to be

furnished to employer. An employee
shall, on the day on which he enters
the employ of any employer for wages,
comply with the provisions of para-
graph (b)(1)(i), (ii), (iii), or (iv) of this
section, except that, if the employee’s
services for the employer consist solely
of agricultural labor, domestic service
in a private home of the employer not
on a farm operated for profit, or service
not in the course of the employer’s
trade or business, the employee shall
comply with such provisions on the
first day on which wages are paid to
him by such employer, within the
meaning of § 31.3121(a)–2.

(i) Employee who has account number
card. If the employee has been issued
an account number card by the Social
Security Administration and has the
card available, the employee shall
show it to the employer.

(ii) Employee who has number but card
not available. If the employee does not
have available the account number
card issued to him by the Social Secu-
rity Administration but knows what
his account number is, and what his
name is, exactly as shown on such
card, the employee shall advise the em-
ployer of such number and name. Care
must be exercised that the employer is
correctly advised of such number and
name.

(iii) Employee who has receipt acknowl-
edging application. If the employee does
not have an account number card but
has available a receipt issued to him by
an office of the Social Security Admin-
istration acknowledging that an appli-
cation for an account number has been
received, the employee shall show such
receipt to the employer.

(iv) Employee who is unable to furnish
number or receipt. If an employee is un-
able to comply with the requirement of
paragraph (b)(1)(i), (ii), or (iii) of this
section, the employee shall furnish to
the employer a statement in writing,
signed by the employee, setting forth
the date of the statement, the employ-
ee’s full name, present address, date
and place of birth, father’s full name,
mother’s full name before marriage,
and the employee’s sex, including a
statement as to whether the employee
has previously filed an application on
Form SS–5 and, if so, the date and
place of such filing. The information
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required by this subdivision shall be
furnished on Form SS–5, if a copy of
Form SS–5 is available. The furnishing
of such a Form SS–5 or other state-
ment by the employee to the employer
does not relieve the employee of his ob-
ligation to make an application on
Form SS–5 and file it with a district of-
fice of the Social Security Administra-
tion as required by paragraph (a) of
this section. The foregoing provisions
of this subdivision are not applicable to
an employee engaged exclusively in the
performance of domestic service in a
private home of his employer not on a
farm operated for profit, or in the per-
formance of agricultural labor, if the
services are performed for an employer
other than an employer required to file
returns of the taxes imposed by the
Federal Insurance Contributions Act
with the office of the United States In-
ternal Revenue Service in Puerto Rico.
However, such employee shall advise
the employer of his full name and
present address.

For provisions relating to the duties of
an employer when furnished the infor-
mation required by paragraph (b)(1) (i),
(ii), (iii), or (iv) of this section, see
paragraph (c) of this section.

(2) Additional information to be fur-
nished by employee to employer. Every
employee who, on the day on which he
is required to comply with paragraph
(b)(1)(i), (ii), (iii), or (iv) of this section,
has an account number card but for
any reason does not show such card to
the employer on such day shall
promptly thereafter show the card to
the employer. An employee who does
not have an account number card on
such day shall, upon receipt of an ac-
count number card from the Social Se-
curity Administration, promptly show
such card to the employer, if he is still
in the employ of that employer. If the
employee has left the employ of the
employer when the employee receives
an account number card from the So-
cial Security Administration, he shall
promptly advise the employer of his
account number and name exactly as
shown on such card. The account num-
ber originally assigned to an employee
(or the number as changed in accord-
ance with paragraph (a)(3) of this sec-
tion) shall be used by the employee as
required by this paragraph even though

he enters the employ of other employ-
ers.

(3) Furnishing of account number by
employee to employer. See § 31.6109–1 for
additional provisions relating to the
furnishing of an account number by the
employee to his employer.

(c) Duties of employer with respect to
employees’ account numbers—(1) Em-
ployee who shows account number. Upon
being shown the account number card
issued to an employee by the Social Se-
curity administration, the employer
shall enter the account number and
name, exactly as shown on the card, in
the employer’s records, returns, state-
ments for employees, and claims to the
extent required by the applicable
forms, regulations, and instructions.

(2) Employee who does not show ac-
count number card. With respect to an
employee who, on the day on which he
is required to comply with paragraph
(b)(1)(i), (ii), (iii), or (iv) of this section,
does not show the employer an account
number card issued to the employee by
the Social Security Administration,
the employer shall request such em-
ployee to show him such card. If the
card is not shown, the employer shall
comply with the applicable provisions
of paragraph (c)(1)(i), (ii), (iii), (iv), or
(v) of this section:

(i) Employee who has not applied for
account number. If the employee has
not been assigned an account number
and has not made application therefor
with a district office of the Social Se-
curity Administration, the employer
shall inform the employee of his duties
under this section.

(ii) Employee who has account number.
If the employee advises the employer
of his number and name as shown on
his account number card, as provided
in paragraph (b)(1)(ii) of this section,
the employer shall enter such number
and name in his records.

(iii) Employee who has receipt for ap-
plication. If the employee shows the
employer, as provided in paragraph
(b)(1)(iii) of this section, a receipt is-
sued to him by an office of the Social
Security Administration acknowledg-
ing that an application for an account
number has been received from the em-
ployee, the employer shall enter in his
records with respect to such employee
the name and address of the employee

VerDate 13-JUN-97 13:30 Jun 21, 1997 Jkt 174090 PO 00000 Frm 00295 Fmt 8010 Sfmt 8010 E:\CFR\174090.018 174090



296

26 CFR Ch. I (4-1-97 Edition)§ 31.6011(b)–2

exactly as shown on the receipt, the ex-
piration date of the receipt, and the ad-
dress of the issuing office. The receipt
shall be retained by the employee.

(iv) Employee who furnishes Form SS–5
or statement. If the employee furnishes
information to the employer as pro-
vided in paragraph (b)(1)(iv) of this sec-
tion, the employer shall retain such in-
formation for use as provided in para-
graph (c)(3)(ii) of this section.

(v) Household or agricultural employ-
ees. If the employee advises the em-
ployer of his full name and present ad-
dress in accordance with those provi-
sions of paragraph (b)(1)(iv) of this sec-
tion which are applicable in the case of
employees engaged exclusively in the
performance of domestic service in a
private home of the employer not on a
farm operated for profit, or agricul-
tural labor, the employer shall enter
such name and address in his records.

(3) Account number unknown when re-
turn is filed. In any case in which the
employee’s account number is for any
reason unknown to the employer at the
time the employer’s return is filed for
any return period with respect to
which the employer is required to re-
port the wages paid to such employee—

(i) If employee has shown receipt for
application. If the employee has shown
to the employer, as provided in para-
graph (b)(1)(iii) of this section, a re-
ceipt issued to him by an office of the
Social Security Administration ac-
knowledging that an application for an
account number has been received from
the employee, the employer shall enter
on the return, with the entry with re-
spect to the employee, the name and
address of the employee exactly as
shown on the receipt, the expiration
date of the receipt, and the address of
the issuing office.

(ii) If employee furnished Form SS–5 or
statement. If the employee has fur-
nished information to the employer as
provided in paragraph (b)(1)(iv) of this
section, the employer shall prepare a
copy of the Form SS–5 or statement
furnished by the employee and attach
the copy to the return.

(iii) If employee did not furnish receipt,
Form SS–5, or statement. If neither para-
graph (c)(3)(i) nor (ii) of this section is
applicable, the employer shall, except
as provided in paragraph (c)(4) of this

section, attach to the return a Form
SS–5 or statement, signed by the em-
ployer, setting forth as fully and clear-
ly as practicable the employee’s full
name, his present or last known ad-
dress, date and place of birth, father’s
full name, mother’s full name before
marriage, the employee’s sex, and a
statement as to whether an application
for an account number has previously
been filed by the employee and, if so,
the date and place of such filing. The
employer shall also insert in such
Form SS–5 or statement an expla-
nation of why he has not secured from
the employee the information referred
to in paragraph (b)(1)(iv) of this section
and shall insert the word ‘‘Employer’’
as part of his signature.

(4) Household or agricultural employees.
The provisions of paragraph (c)(3)(iii)
of this section are not applicable with
respect to an employee engaged exclu-
sively in the performance of domestic
service in a private home of his em-
ployer not on a farm operated for prof-
it, or in the performance of agricul-
tural labor, if the services are per-
formed for an employer other than an
employer required to file returns of the
taxes imposed by the Federal Insurance
Contributions Act with the office of
the United States Internal Revenue
Service in Puerto Rico. If any such em-
ployee has not furnished to the em-
ployer the information required by
paragraph (b) (1) (i), (ii), or (iii) of this
section prior to the time the employ-
er’s return is filed for any return pe-
riod with respect to which the em-
ployer is required to report wages paid
to such employee, the employer shall
enter the word ‘‘Unknown’’ in the ac-
count number column of the return and
(i) file with the return a statement
showing the employee’s full name and
present or last known address, or (ii)
enter such address on the return form
immediately below the name of the
employee.

(5) Where to obtain Form SS–5. Em-
ployers may obtain copies of Form SS–
5 from any district office of the Social
Security Administration or from any
district director.

(6) Prospective employees. While not
mandatory, it is suggested that the
employer advise any prospective em-
ployee who does not have an account
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number of the requirements of para-
graphs (a) and (b) of this section.

[T.D. 6516, 25 FR 13032, Dec. 20, 1960, as
amended by T.D. 6606, 27 FR 8517, Aug. 25,
1962]

§ 31.6051–1 Statements for employees.

(a) Requirement if wages are subject to
withholding of income tax—(1) General
rule. (i) Every employer, as defined in
section 3401(d), required to deduct and
withhold from an employee a tax under
section 3402, or who would have been
required to deduct and withhold a tax
under section 3402 (determined without
regard to section 3402(n)) if the em-
ployee had claimed no more than one
withholding exemption, shall furnish
to each such employee, in respect of
the remuneration paid by such em-
ployer to such employee during the cal-
endar year, the tax return copy and the
employee’s copy of a statement on
Form W–2. For example, if the wage
bracket method of withholding pro-
vided in section 3402(c)(1) is used, a
statement on Form W–2 must be fur-
nished to each employee whose wages
during any payroll period are equal to
or in excess of the smallest wage from
which tax must be withheld in the case
of an employee claiming one exemp-
tion. If the percentage method is used,
a statement on Form W–2 must be fur-
nished to each employee whose wages
during any payroll period, reduced by
the amount of one withholding exemp-
tion, are equal to or in excess of the
smallest amount of wages from which
tax must be withheld. See section 3402
(a) and (b) and the regulations there-
under. Each statement on Form W–2
shall show the following:

(a) The name, address, and identifica-
tion number of the employer.

(b) The name and address of the em-
ployee, and his social security account
number if wages as defined in section
3121(a) have been paid or if the Form
W–2 is required to be furnished to the
employee for a period commencing
after December 31, 1962.

(c) The total amount of wages as de-
fined in section 3401(a),

(d) The total amount deducted and
withheld as tax under section 3402,

(e) The total amount of wages as de-
fined in section 3121(a),

(f) The total amount of employee tax
under section 3101 deducted and with-
held (increased by any adjustment in
the calendar year for overcollection, or
decreased by any adjustment in such
year for undercollection, of such tax
during any prior year) and the propor-
tion thereof (expressed either as a dol-
lar amount, as a percentage of the
total amount of wages as defined in
section 3121(a), or as a percentage of
the total amount of employee tax
under section 3101) withheld as tax
under section 3101(b) for financing the
cost of hospital insurance benefits,

See paragraph (d) of this section for
provisions relating to the time for fur-
nishing the statement required by this
subparagraph. See paragraph (f) of this
section for an exception for employers
filing composite returns from the re-
quirement that statements for employ-
ees be on Form W–2. For the require-
ments relating to Form W–2 with re-
spect to qualified State individual in-
come taxes, see paragraphs (d)(3)(ii) of
§ 301.6361–1 of this chapter (regulations
on Procedure and Administration).

(g) Such information relating to cov-
erage the employee has earned under
the Federal Insurance Contributions
act, as may be required by Form W–2 or
its instructions, and

(h) The total amount paid to the em-
ployee under section 3507 (relating to
advance payment of earned income
credit).

(ii) Payments made in 1955 under a
wage continuation plan shall be re-
ported on Form W–2 to the extent, and
in the manner, provided in paragraph
(b)(8)(i) of § 31.3401(a)–1.

(iii) In the case of statements fur-
nished by the employer for whom serv-
ices are performed, with respect to
wages paid after December 31, 1955,
‘‘the total amount of wages as defined
in section 3401(a)’’, as used in section
6051(a)(3), shall include all payments
made directly by such employer under
a wage continuation plan which con-
stitute wages in accordance with para-
graph (b)(8)(ii)(a) of § 31.3401(a)–1, with-
out regard to whether tax has been
withheld on such amounts.
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(iv) Form W–2 is not required in re-
spect of any wage continuation pay-
ment made to an employee by or on be-
half of a person who is not the em-
ployer for whom the employee per-
forms services but who is regarded as
an employer under section 340(d)(1).
See paragraph (b)(8) of § 31.3401(a)–1.

(v) In the case of remuneration paid
for service described in section 3121(m),
relating to service in the uniformed
services, performed after 1956, ‘‘wages
as defined in section 3121(a)’’, as used
in section 6051(a) (2) and (5), shall be
determined in accordance with section
3121(i)(2) and section 3122.

(vi) In the case of remuneration in
the form of tips received by an em-
ployee in the course of his employ-
ment, the amounts required to be
shown by paragraphs (3) and (5) of sec-
tion 6051(a) (see paragraph (a)(1)(i) (c)
and (e) of this section) shall include
only such tips as are reported by the
employee to the employer in a written
statement furnished to the employer
pursuant to section 6053(a).

(2) Statements for members of the Armed
Forces of the United States. Section
6051(b) contains certain special provi-
sions which are applicable in the case
of members of the Armed Forces of the
United States in active service. In such
case, Form W–2 shall be furnished to
each such member of the Armed Forces
if any tax has been withheld under sec-
tion 3402 during the calendar year from
the remuneration of such member or if
any of the remuneration paid during
the calendar year for such active serv-
ice is includible under chapter 1 of the
Code in the gross income of such mem-
ber. Form W–2, in the case of such
member, shall show, as ‘‘the total
amount of wages as defined in section
3401(a)’’ as used in section 6051(a)(3),
the amount of the remuneration paid
during the calendar year which is not
excluded under chapter 1 from the
gross income of such member, whether
or not such remuneration constitutes
wages as defined in section 3401(a) and
whether or not paid for such active
service.

(3) Undelivered statements for employ-
ees. The Internal Revenue Service copy
and the employee’s copy of each with-
holding statement for the calendar
year which the employer is required to

furnish to the employee and which
after reasonable effort he is unable to
deliver to the employee shall be re-
tained by the employer for the 4-year
period prescribed in paragraph (e)(2) of
§ 31.6001–1.

(b) Requirement if wages are not subject
to withholding of income tax— (1) General
rule. If during the calendar year an em-
ployer pays to an employee wages sub-
ject to the employee tax imposed by
section 3101, but not subject to income
tax withholding under section 3402, the
employer shall furnish to such em-
ployee the tax return copy and the em-
ployee’s copy of a statement on Form
W–2 for such calendar year. Such state-
ment shall show the following:

(i) The name and address of the em-
ployer,

(ii) The name, address, and social se-
curity account number of the em-
ployee,

(iii) The total amount of wages as de-
fined in section 3121(a),

(iv) The total amount of employee
tax deducted and withheld from such
wages (increased by any adjustment in
such year for overcollection, or de-
creased by any adjustment in such year
for undercollection, of employee tax
during any prior year) and the propor-
tion thereof (expressed either as a dol-
lar amount, as a percentage of the
total amount of wages as defined in
section 3121(a), or as a percentage of
the total amount of employee tax
under section 3101) withheld as tax
under section 3101(b) for financing the
cost of hospital insurance benefits, and

(v) Such information relating to cov-
erage the employee has earned under
the Federal Insurance Contributions
Act, as may be required by Form W–2
or its instructions, and

(vi) The total amount paid to the em-
ployee under section 3507 (relating to
advance payment of earned income
credit).
See paragraph (d) of this section for
provisions relating to the time for fur-
nishing the statement required by this
paragraph.

(2) Uniformed services. In the case of
remuneration paid for service described
in section 3121(m), relating to service
in the uniformed services, performed
after 1956, ‘‘wages as defined in section
3121(a)’’, as used in section 6051(a)(5),
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shall be determined in accordance with
section 3121(i)(2) and section 3122.

(c) Correction of statements—(1) Fed-
eral Insurance Contributions Act. If (i)
the amount of employee tax under sec-
tion 3101 deducted and withheld in the
calendar year from the wages, as de-
fined in section 3121(a), paid during
such year was less or greater than the
tax imposed by section 3101 on such
wages by reason of the adjustment in
such year of an overcollection or
undercollection of the tax in any prior
year, or (ii) regardless of the reason for
the error or the method of its correc-
tion, the amount of wages as defined in
section 3121(a), or tax under section
3101, entered on a statement furnished
pursuant to this section to an em-
ployee for a prior year was incorrect, a
corrected statement for such prior year
reflecting the adjustment or the cor-
rect data shall be furnished to the em-
ployee. Such statement shall be
marked ‘‘Corrected by Employer’’.

(2) Income tax withholding. A cor-
rected statement shall be furnished to
the employee with respect to a prior
calendar year (i) to show the correct
amount of wages, as defined in section
3401(a), paid during the prior calendar
year if the amount of such wages en-
tered on a statement furnished to the
employee for such prior year is incor-
rect, or (ii) to show the amount actu-
ally deducted and withheld as tax
under section 3402 if such amount is
less or greater than the amount en-
tered as tax withheld on the statement
furnished the employee for such prior
year. Such statement shall be indi-
cated as corrected.

(3) Cross reference. For provisions re-
lating to the disposition of the Internal
Revenue Service copy of a corrected
statement, see paragraph (b)(2) of
§ 31.6011(a)–4 and paragraph (b) of
§ 31.6051–2.

(d) Time for furnishing statements—
(1)(i) In general. Each statement re-
quired by this section for a calendar
year and each corrected statement re-
quired for the year shall be furnished
to the employee on or before January
31 of the year succeeding such calendar
year. If an employee’s employment is
terminated before the close of such cal-
endar year, the employer, at his op-
tion, shall furnish the statement to the

employee at any time after the termi-
nation but no later than January 31 of
the year succeeding such calendar
year. However, if an employee whose
employment is terminated before the
close of such calendar year requests
the employer to furnish him the state-
ment at an earlier time, and if there is
no reasonable expectation on the part
of both employer and employee of fur-
ther employment during the calendar
year, then the employer shall furnish
the statement to the employee on or
before the later of the 30th day after
the day of the request or the 30th day
after the day on which the last pay-
ment of wages is made. For provisions
relating to the filing of the Internal
Revenue Service copies of the state-
ment, see § 31.6051–2.

(ii) Expedited furnishing—(A) General
rule. If an employer is required to make
a final return under § 31.6011(a)–6(a)(1)
(relating to the final return for Federal
Insurance Contributions Act taxes and
income tax withholding from wages) on
Form 941, or a variation thereof, the
employer must furnish the statement
required by this section on or before
the date required for filing the final re-
turn. See § 31.6071(a)–1(a)(1). However, if
the final return under § 31.6011(a)–6(a)(1)
is a monthly return, as described in
§ 31.6011(a)–5, the employer must fur-
nish the statement required by this
section on or before the last day of the
month in which the final return is re-
quired to be filed. See § 31.6071(a)–
1(a)(2). Except as provided in paragraph
(d)(2)(i) of this section, in no event may
an employer furnish the statement re-
quired by this section later than Janu-
ary 31 of the year succeeding the cal-
endar year to which it relates. The re-
quirements set forth in this paragraph
(d)(1)(ii) do not apply to employers
with respect to employees whose wages
are for domestic service in the private
home of the employer. See § 31.6011(a)–
1(a)(3).

(B) Requests by employees. An em-
ployer is not permitted to furnish a
statement pursuant to the provisions
of the third sentence of paragraph
(d)(1)(i) of this section (relating to
written requests by terminated em-
ployees for Form W–2) at a time later
than that required by the provisions of
paragraph (d)(1)(ii)(A) of this section.
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(C) Effective date. This paragraph
(d)(1)(ii) is effective January 1, 1997.

(2) Extensions of time—(i) In general (a)
The Director, Martinsburg Computing
Center, may grant an extension of time
in which to furnish to employees the
statements required by this section. A
request may be made by a letter to the
Director, Martinsburg Computing Cen-
ter. The request must contain:

(1) The employer’s name and address;
(2) The employer’s taxpayer identi-

fication number;
(3) The type of return (i.e., Form W–

2); and
(4) A concise statement of the rea-

sons for requesting the extension.
(b) The application must be mailed or

delivered on or before the applicable
due date prescribed in paragraph (d)(1)
of this section for furnishing the state-
ments required by this section.

(c) In any case in which an employer
is unable, by reason of illness, absence,
or other good cause, to sign a request
for an extension, any person standing
in close personal or business relation-
ship to the employer may sign the re-
quest on his behalf, and shall be consid-
ered as a duly authorized agent for this
purpose, provided the request sets forth
a reason for a signature other than the
employer’s and the relationship exist-
ing between the employer and the sign-
er. For provisions relating to exten-
sions of time for filing the Social Secu-
rity Administration copies of the state-
ment, see § 31.6081(a)–1(a)(3).

(ii) Automatic Extension of Time. The
Commissioner may, in appropriate
cases, publish procedures for automatic
extensions of time to furnish Forms W–
2 where the employer is required to fur-
nish the Form W–2 on an expedited
basis.

(e) Reporting of reimbursements of or
payments of expenses of moving from one
residence to another residence after July
23, 1971. Every employer who after July
23, 1971, makes reimbursement to, or
payment to (other than direct cash re-
imbursement), an employee for his ex-
penses of moving from one residence to
another residence which is includable
in gross income under section 82 shall
furnish to the best of his ability to
such employee information sufficient
to assist the employee in the computa-
tion of any deduction allowable under

section 217 with respect to such reim-
bursement or payment. The informa-
tion required under this paragraph may
be furnished on Form 4782 provided by
the Internal Revenue Service or may
be furnished on forms provided by the
employer so long as the employee re-
ceives the same information he would
have received had he been furnished
with a completed Form 4782. The infor-
mation shall include the amount of the
reimbursement or payment and wheth-
er the reimbursement or payment was
made directly to a third party for the
benefit of an employee or furnished in
kind to the employee. In addition, in-
formation shall be furnished as to
whether the reimbursement or pay-
ment represents and expense described
in subparagraphs (A) through (E) of
section 217(b)(1), and if so, the amount
and nature of the expenses described in
each such subparagraph. The informa-
tion described in this paragraph shall
be furnished at the same time or before
the written statement required by sec-
tion 6051(a) is furnished in respect of
the calendar year for which the infor-
mation provided under this paragraph
is required. The information required
under this paragraph shall be provided
for the taxable year in which the pay-
ment or reimbursement is received by
the employee. For determining the tax-
able year in which a payment or reim-
bursement is received, see section 82
and § 1.82–1.

(f) Statements with respect to compensa-
tion, as defined in the Railroad Retire-
ment Tax Act, paid after December 31,
1967—(1) Required information relating to
excess medicare tax on compensation paid
after December 31, 1971—(i) Notification
of possible credit or refund. With respect
to compensation (as defined in section
3231(e)) paid after December 31, 1971,
every employer (as defined in section
3231(a)) who is required to deduct and
withhold from an employee (as defined
in section 3231(b)) a tax under section
3201, shall include on or with the state-
ment required to be furnished such em-
ployee under section 6051(a), a notice
concerning the provisions of this title
with respect to the allowance of a cred-
it or refund of the tax on wages im-
posed by section 3101(b) and the tax on
compensation imposed by section 3201
or 3211 which is treated as a tax on
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wages imposed by section 3101(b). Such
notice shall inform such employee of
the eligibility of persons having a sec-
ond employment, in addition to rail-
road employment, for a credit or re-
fund of any excess hospital insurance
tax which such persons have paid be-
cause of employment under both social
security (including employee and self-
employment coverage) and railroad re-
tirement. See section 6413(c)(3) and
paragraph (c) of § 31.6413(c)–1, relating
to special refunds with respect to com-
pensation as defined in the Railroad
Retirement Tax Act.

(ii) Information to be supplied to em-
ployees upon request. With respect to
compensation (as defined in section
3231(e)) paid after December 31, 1971,
every employer (as defined in section
3231(a)) who is required to deduct and
withhold tax under section 3201 from
an employee (as defined in section
3231(b)) who has also received wages
during such year subject to the tax im-
posed by section 3101(b), shall upon re-
quest of such employee furnish to him
a written statement showing—

(a) The total amount of compensa-
tion with respect to which the tax im-
posed by section 3101(b) was deducted.

(b) The total amount of employee tax
under section 3201 deducted and with-
held (increased by any adjustment in
the calendar year for overcollection, or
decreased by any adjustment in such
year for undercollection, of such tax
during any prior year), and

(c) The proportion thereof (expressed
either as a dollar amount, or a percent-
age of the total amount of compensa-
tion as defined in section 3231(e), or as
a percentage of the total amount of
employee tax under section 3201) with-
held as tax under section 3201 for fi-
nancing the cost of hospital insurance
benefits.

(2) Statements on Form W–2 (RR). (i)
Compensation paid during 1970 or 1971.
With respect to compensation (as de-
fined in section 3231(e)) paid during 1970
or 1971, every employer (as defined in
section 3231(a)) who is required to de-
duct and withhold from an employee
(as defined in section 3231(b)) a tax
under section 3402 with respect to com-
pensation, or who would have been re-
quired to deduct and withhold a tax
under section 3402 (determined without

regard to section 3402(n)) if the em-
ployee had claimed no more than one
withholding exemption, shall furnish
to each such employee in respect of
such compensation the tax return copy
and the employee’s copy of a statement
on Form W–2 (RR) instead of Form W–
2, unless such employers are permitted
by the Internal Revenue Service to
continue to use Form W–2 in lieu of
Form W–2 (RR). If the wage bracket
method of withholding provided in sec-
tion 3402(c)(1) is used in respect of such
compensation, a statement on Form
W–2 (RR) must be furnished to each
employee whose wages during any pay-
roll period are equal to or in excess of
the smallest wage from which tax must
be withheld in the case of an employee
claiming one exemption. If the percent-
age method is used, a statement on
Form W–2 (RR) must be furnished to
each employee whose wages during any
payroll period are in excess of one
withholding exemption for such payroll
period as shown in the percentage
method withholding table contained in
section 3402(b)(1). Each statement on
Form W–2 (RR) shall show the follow-
ing:

(a) The name, address, and identifica-
tion number of the employer,

(b) The name and address of the em-
ployee and his social security account
number,

(c) The total amount of wages as de-
fined in section 3401(a),

(d) The total amount deducted and
withheld as tax under section 3402,

(e) The total amount of compensation
as defined in section 3231(e), and

(f) The total amount of employee tax
under section 3201 deducted and with-
held (increased by any adjustment in
the calendar year for overcollection, or
decreased by any adjustment in such
year for undercollection, of such tax
during any prior year) and the propor-
tion thereof (expressed either as a dol-
lar amount, as a percentage of the
total amount of compensation as de-
fined in section 3231(e), or as a percent-
age of the total amount of employee
tax under section 3201) withheld as tax
under section 3201 for financing the
cost of hospital insurance benefits.
The provisions of this chapter applica-
ble to Form W–2, other than those re-
lating solely to the Federal Insurance
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Contributions Act, are hereby made ap-
plicable to Form W–2 (RR). See para-
graph (d) of this section for provisions
relating to the time and place for fur-
nishing the statement required by this
subparagraph.

(ii) Compensation paid during 1968 or
1969. At the option of the employer, the
provisions of paragraph (f)(1)(i) of this
section may apply with respect to com-
pensation paid during 1968 or 1969.

(iii) Every employer who, pursuant to
paragraph (i) or (ii) of this section,
does not provide Form W–2 (RR) with
respect to compensation must furnish
the additional information required by
Form W–2 (RR) upon request by the
employee.

(g) Employers filing composite returns.
Every employer who files a composite
return pursuant to § 31.6011(a)–8 shall
furnish to his employees the state-
ments required under this section, ex-
cept that in lieu of Form W–2 the state-
ments may be in any form which is
suitable for retention by the employee
and which contains all information re-
quired to be shown on Form W–2.

(h) Statements with respect to the re-
fundable earned income credit—(1) In
general. In respect of remuneration
paid in any calendar year beginning
after December 31, 1986, for services
performed after December 31, 1986,
every employer shall furnish Notice 797
(You May be Eligible for a Refund on
Your Federal Income Tax Return Be-
cause of the Earned Income Credit
(EIC)), or a written statement that
contains an exact reproduction of the
wording contained in Notice 797, to
each employee with respect to whom
the employer paid wages (within the
meaning of section 3401(a)) during the
calendar year and who did not have
any income tax withheld by the em-
ployer during the calendar year. Not-
withstanding the preceding sentence,
no such statement need be furnished to
an employee who claimed exemption
from withholding pursuant to section
3402(n) for the calendar year.

(2) Time for furnishing statement—(i)
General rule. Except as otherwise pro-
vided in paragraph (h)(2)(ii) of this sec-
tion, the statement required by this
paragraph (h) for a calendar year shall
be furnished—

(A) In the case of an employee who is
required to be furnished a Form W–2,
Wage and Tax Statement, for the cal-
endar year, within one week of (before
or after) the date that the employee is
furnished a timely Form W–2 for the
calendar year (or, if a Form W–2 is not
so furnished, on or before the date by
which it is required to be furnished),
and

(B) In the case of an employee who is
not required to be furnished a Form W–
2 for the calendar year, on or before
February 7 of the year succeeding the
calendar year.

(ii) Special rule with respect to certain
Forms W–2 for 1987 and 1988. With re-
spect to an employee who is not fur-
nished a Form W–2 for calendar year
1987 before October 24, 1988, or who was
furnished such form on or before June
11, 1987, the statement required by this
paragraph (h) shall be furnished on or
before October 24, 1988. With respect to
an employee who is furnished a Form
W–2 after June 11, 1987, and before Oc-
tober 24, 1988, the statement required
by this paragraph (h) shall be furnished
within one week of (before or after) the
date the employee is furnished the
Form W–2. With respect to an employee
who is required to be furnished a Form
W–2 for calendar year 1988 before Octo-
ber 24, 1988, but is not so furnished, the
statement required by this paragraph
(h) shall be furnished on or before that
date.

(3) Manner of furnishing statement. If
an employee is furnished a Form W–2
in a timely manner, the statement re-
quired by this paragraph (h) may be
furnished with the employee’s Form W–
2. Any statement not so furnished shall
be furnished by direct, personal deliv-
ery to the employee or by first class
mail addressed to the employee at his
or her current or last known address.
For purposes of the preceding sentence,
direct, personal delivery means hand
delivery to the employee. Thus, for ex-
ample, an employer does not meet the
requirements of this paragraph (h) if
the statement is sent through inter-of-
fice mail or is posted on a bulletin
board.

(i) Cross references. For provisions re-
lating to the penalties provided for the
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willful furnishing of a false or fraudu-
lent statement, or for the willful fail-
ure to furnish a statement, see
§ 31.6674–1 and section 7204. For addi-
tional provisions relating to the inclu-
sion of identification numbers and ac-
count numbers in statements on Form
W–2, see § 31.6109–1. For provisions re-
lating to the penalty for failure to re-
port an identification number or an ac-
count number, as required by § 31.6109–
1, see § 301.6676–1 of this chapter (Regu-
lations on Procedure and Administra-
tion). For the penalties applicable to
information returns and payee state-
ments the due date for which (deter-
mined without regard to extensions) is
after December 31, 1989, see sections
6721–6724 as amended by section 7711 of
the Omnibus Budget Reconciliation
Act of 1989. See section 6723 (prior to
its amendment by section 7711 of the
Omnibus Budget Reconciliation Act of
1989 (Pub. L. 101–239, 103 Stat. 2106
(1989)) and § 31.6723–1A of this chapter
(as issued thereunder) for provisions re-
lating to the penalty for failure to in-
clude correct information on an infor-
mation return or a payee statement
and for the exceptions to the penalty,
particularly the exception for timely
correction, with respect to information
returns and payee statements the due
date for which, determined without re-
gard to extensions, is after December
31, 1986, and before January 1, 1990.

(86 Stat. 944, 26 U.S.C. 6364; 68A Stat. 917, 26
U.S.C. 7805; 68A Stat. 747, 26 U.S.C. 6051(c))
[T.D. 6516, 25 FR 13032, Dec. 20, 1960]

EDITORIAL NOTE: For FEDERAL REGISTER ci-
tations to § 31.6051–1, see the List of CFR Sec-
tions Affected in the Finding Aids section of
this volume.

§ 31.6051–2 Information returns on
Form W–3 and Internal Revenue
Service copies of Forms W–2.

(a) In general. Every employer who is
required to make a return of tax under
§ 31.6011(a)–1 (relating to returns under
the Federal Insurance Contributions
Act), § 31.6011(a)–4 (relating to returns
of income tax withheld from wages), or
§ 31.6011(a)–5 (relating to monthly re-
turns) for a calendar year or any period
therein shall file the Social Security
Administration copy of each Form W–2
required under § 31.6051–1 to be fur-
nished by the employer with respect to

wages paid during the calendar year.
Each Form W–2 and the transmittal
Form W–3 shall together constitute an
information return to be filed with the
Social Security Administration office
indicated on the instructions to such
forms. However, in the case of an em-
ployer who elects to file a composite
return pursuant to § 31.6011(a)–8, the in-
formation return required by this sec-
tion shall consist of magnetic tape (or
other approved media) containing all
information required to be on the em-
ployee statement, together with trans-
mittal Form 4804.

(b) Corrected returns. The Social Secu-
rity Administration copies of corrected
Forms W–2 (or magnetic tape or other
approved media) for employees for the
calendar year shall be submitted with
Form W–3 (or Form 4804), on or before
the date on which information returns
for the period in which the correction
is made would be due under paragraph
(a)(3)(ii) of § 31.6071(a)–1, to the Social
Security Administration office with
which Forms W–2 are required to be
filed.

(c) Cross references. For provisions re-
lating to the time for filing the infor-
mation returns required by this section
and to extensions of the time for filing,
see §§ 31.6071(a)–1(a)(3) and 31.6081(a)–
1(a)(3), respectively. For the penalty
provided in case of each failure to file,
see paragraph (a) of § 301.6652–1 of this
chapter (Regulations on Procedure and
Administration). For the penalties ap-
plicable to information returns and
payee statements the due date for
which (determined without regard to
extensions) is after December 31, 1989,
see sections 6721–6724 as amended by
section 7711 of the Omnibus Budget
Reconciliation Act of 1989 (Publ. L. 101–
239, 103 Stat. 2106 (1989). See section
6723 (prior to its amendment by section
7211 of the Omnibus Reconciliation Act
of 1989) and § 301.6723–1A of this chapter
for provisions relating to the penalty
for failure to include correct informa-
tion on an information return or a
payee statement and for the exceptions
to the penalty, particularly the excep-
tion for timely correction, with respect
to information returns and payee
statements the due date for which, de-
termined without regard to extensions,
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is after December 31, 1986, and before
January 1, 1990.

(68A Stat. 747, 26 U.S.C. 6051; 68A Stat. 917, 26
U.S.C. 7805)

[T.D. 7351, 40 FR 17145, Apr. 17, 1975, as
amended by T.D. 7580, 43 FR 60160, Dec. 26,
1978; T.D. 8155, 52 FR 34357, Sept. 10, 1987;
T.D. 8344, 56 FR 15042, Apr. 15, 1991; T.D. 8636,
60 FR 66141, Dec. 21, 1995]

§ 31.6051–3 Statements required in
case of sick pay paid by third par-
ties.

(a) Statements required from payor. (1)
Every payor of sick pay shall furnish
to the employer of the payee of the
sick pay a written statement. The
written statement must contain the
following information:

(i) The name and, if there is with-
holding from sick pay under section
3402(o) and the regulations thereunder,
the social security account number of
the payee,

(ii) The total amount of sick pay paid
to the payee during the calendar year,
and

(iii) The total amount (if any) de-
ducted and withheld from sick pay
under section 3402(o) and the regula-
tions thereunder.

The statement must be furnished to
the employer on or before January 15
of the year following the calendar year
in which any sick pay was paid.

(2) These reporting requirements are
in lieu of the requirements of sections
6051(a) (relating to written statements
for employees) and 6041 (relating to in-
formation returns). Statements re-
quired to be furnished by this para-
graph shall be treated as statements
required under section 6051 to be fur-
nished to employees for purposes of
sections 6674 (relating to fraudulent
statement or failure to furnish state-
ment to employee) and 7204 (relating to
fraudulent statement or failure to
make statement to employees).

(3) A multiemployer plan paying sick
pay pursuant to a collectively bar-
gained agreement may furnish the
statement required to be furnished by
this paragraph, which shall include the
total amount of sick pay paid to the
employee under the plan regardless of
the identity or number of employers
for whom the employee worked during

the calendar year under the plan, to
one of the following:

(i) The employer for whom the em-
ployee worked the most hours during
the calendar year for which the state-
ment is to be furnished,

(ii) The employer for whom the em-
ployee first worked during such year,

(iii) The employer for whom the em-
ployee last worked during such year,

(iv) The employer for whom the em-
ployee worked immediately preceding
his absence for which sick pay was
paid,

(v) The employer for whom the em-
ployee worked immediately following
his absence for which sick pay was
paid,

(vi) The employer designated through
the operation of a specific clause of the
collective bargaining agreement, or

(vii) The employer designated
through the operation of a specific sys-
tem of designation chosen by the
payor.

(b) Information required to be furnished
by employer. Every employer of a payee
of sick pay who receives a statement
under paragraph (a) from a payor of
sick pay shall furnish to each payee of
sick pay a written statement, which
must be furnished on Form W–2. The
written statement must contain the
following information:

(1) All of the information required to
be furnished under paragraph (a),

(2) The name, the address, and the
Employer Identification Number (EIN)
of the employer,

(3) The words ‘‘sick pay’’, which shall
be written in the box labelled ‘‘Em-
ployer’s use’’, and

(4) If any portion of the sick pay is
excludable from gross income under
section 104(a)(3), the amount of the por-
tion which is not so excludable and of
the portion which is so excludable.
Only sick pay payments includable in
gross income shall be reported in the
box labelled ‘‘Wages, tips, other com-
pensation’’ on Form W–2. Any amount
excludable from gross income under
section 104(a)(3) shall be reported in the
box labelled ‘‘Employer’s use’’ on Form
W–2 and any amount so reported shall
be described as ‘‘Nontaxable’’. The in-
formation required to be furnished by
this paragraph may be furnished either
on the same Form W–2 that is required
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to be furnished under section 6051(a) or
on a separate Form W–2. To the extent
practicable, this statement should be
furnished to the payee along with the
statement (if any) required under sec-
tion 6051(a) (relating to written state-
ments for employees). The statement
must be furnished to the payee on or
before January 31 of the year following
the calendar year in which any sick
pay was paid. The employer shall file
copy A of Form W–2 and Form W–3
with the Social Security Administra-
tion in accordance with section 6051(d)
(relating to statements to constitute
information returns) and the regula-
tions thereunder.

(c) Optional rule. The payor and the
employer may at their option enter
into an agency agreement valid under
local law whereby the employer des-
ignates the payor to be the employer’s
agent for purposes of fulfilling the re-
quirements of this section. This agree-
ment must specify what portion, if
any, of the sick pay is excludable from
gross income under section 104(a)(3). If
they enter into such an agreement, the
payor shall not provide the statement
required by paragraph (a) but shall in-
stead furnish statements that meet all
of the requirements of paragraph (b),
except that the agreement must pro-
vide that the payor will furnish the
statements with the payor’s, rather
than the employer’s name, address, and
Employer Identification Number (EIN)
if ‘‘Sick Pay Statement Furnished
under an Agency Agreement with Your
Employer’’ appears in the box labelled
‘‘Employer’s Use’’ on Form W–2. Para-
graph (a)(2) remains applicable to
statements furnished under this para-
graph. In the case of sick pay paid
under a multiemployer plan pursuant
to a collectively bargained agreement,
an amendment to either the multiem-
ployer plan or the collectively bar-
gained agreement designating the
payor to be the employers’ agent for
purposes of fulfilling the requirements
of this section shall be deemed an agen-
cy agreement that fulfills the require-
ments of the first sentence of this para-
graph.

(d) Definitions. For purposes of this
section, the terms ‘‘payor’’, ‘‘payee’’,
and ‘‘sick pay’’ shall have the same
meaning as ascribed thereto in section

3402(o) and the regulations thereunder.
For purposes of this section, the term
‘‘employer’’ shall have the same mean-
ing as ascribed thereto in section
3401(d) and the regulations thereunder,
except that the term ‘‘employer’’ shall
not include the payor for purposes of
this section.

(e) Additional requirements. (1) State-
ments furnished to payees under this
section must also comply with all re-
quirements of section 6051 (c) and (d)
and the regulations thereunder.

(2) The provisions of § 1.9101–1 (relat-
ing to permission to submit informa-
tion required by certain returns and
statements on magnetic tape) shall be
applicable to the information required
by this section to be furnished on Form
W–2 if the employer properly complies
with those provisions.

(3) The provisions of section 6109 (re-
lating to identifying numbers) and the
regulations thereunder shall be appli-
cable to Form W–2 and to any payee of
sick pay to whom a statement on Form
W–2 is required by this section to be
furnished. Thus the employer must in-
clude the social security account num-
ber of the payee on all Forms W–2.

(f) Effective date. The provisions of
this section shall apply to payments of
sick pay made on or after May 1, 1981.

(g) Transitional rule. Payors may re-
port all sick pay paid to a payee after
December 31, 1980, and before May 1,
1981, on the same statement required to
be furnished under paragraph (a) as is
used to report sick pay paid to a payee
on or after May 1, 1981. If the payor re-
ports on the statement required to be
furnished under paragraph (a), he shall
not report sick pay paid after Decem-
ber 31, 1980, and before May 1, 1981, on
Form 1099, if otherwise required to do
so. If no sick pay is paid on or after
May 1, 1981, the payor may report all
sick pay paid to a payee after Decem-
ber 31, 1980, and before May 1, 1981, on
the statement required to be furnished
under paragraph (a). If he reports on
the statement required to be furnished
under paragraph (a), he shall not report
sick pay paid on Form 1099, if other-
wise required to do so.

(Secs. 3402(o), 7805, Internal Revenue Code of
1954 (94 Stat. 3495, (26 U.S.C. 3402(o)); 68A
Stat. 917 (26 U.S.C. 7805))
[T.D. 7814, 47 FR 11277, Mar. 16, 1982]
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§ 31.6051–4 Statement required in case
of backup withholding.

(a) Statements required from payor.
Every payor of any reportable payment
(as defined in section 3406(b)(1)) who is
required to deduct and withhold tax
under section 3406 must furnish to the
payee a written statement containing
the information required by paragraph
(c) of this section.

(b) Prescribed form. The prescribed
form for the statement required by this
section is Form 1099. In the case of any
reportable interest or dividend pay-
ment as defined in section 3406(b)(2),
the prescribed form is the Form 1099 re-
quired in § 1.6042–4 of this chapter (re-
lating to payments of dividends),
§ 1.6044–5 of this chapter (relating to
payments of patronage dividends), or
§ 1.6049–6(e) of this chapter (relating to
payments of interest or original issue
discount). Statements required to be
furnished by this section will be treat-
ed as statements required by the re-
spective sections with respect to any
reportable payment, except that the
statement required under this section
must include the amount of tax with-
held under section 3406. In no event
will a statement be required under this
section if a statement with the same
information is required to be furnished
to the recipient under another section.

(c) Information required. Each state-
ment on Form 1099 must show the fol-
lowing:

(1) The name, address, and taxpayer
identification number of the person re-
ceiving any reportable payment;

(2) The amount subject to reporting
under section 6041, 6041A(a), 6042, 6044,
6045, 6049, 6050A, or 6050N whether or
not the amount of the reportable pay-
ment is less than the amount for which
an information return is required. If
tax is withheld under section 3406, the
statement must show the amount of
the payment withheld upon;

(3) The amount of tax deducted and
withheld under section 3406;

(4) The name and address of the per-
son filing the form;

(5) A legend stating that such
amount is being reported to the Inter-
nal Revenue Service; and

(6) Such other information as is re-
quired by the form.

(d) Time for furnishing statements. The
statement must be furnished to the
payee no later than January 31 of the
year following the calendar year in
which the payment was made.

(e) Aggregation. The payor or broker
may combine the information required
to be shown under this section with in-
formation required to be shown under
another section even if they do not re-
late to the same type of reportable
payment.

[T.D.8637, 60 FR 66133, Dec. 21, 1995]

§ 31.6053–1 Report of tips by employee
to employer.

(a) Requirement that tips be reported.
An employee who receives after 1965, in
the course of his employment by an
employer, tips which constitute wages
as defined in section 3121(a) or section
3401 shall furnish to his employer a
written statement, or statements, dis-
closing the total amount of such tips
received by the employee in the course
of his employment by such employer.
For provisions relating to the treat-
ment of tips as wages for purposes of
the tax under section 3101, see
3121(a)(12) and 3121(q). For provisions
relating to the treatment of tips as
wages for purposes of the tax under
section 3402, see §§ 31.3401(a)(16) and
31.3401(f). Tips received by an employee
in a calendar month in the course of
his employment by an employer which
are required to be reported to the em-
ployer must be so reported on or before
the 10th day of the following month.
Thus, tips received by an employee in
January 1966, are required to be re-
ported by the employee to his employer
on or before February 10, 1966.

(b) Statement for use in reporting tips—
(1) In general. The written statement
furnished by the employee to the em-
ployer in respect of tips received by the
employee shall be signed by the em-
ployee and should disclose:

(i) The name, address, and social se-
curity number of the employee.

(ii) The name and address of the em-
ployer.

(iii) The period for which, and the
date on which, the statement is fur-
nished. If the statement is for a cal-
endar month, the month and year
should be specified. If the statement is
for a period of less than 1 calendar
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month, the beginning and ending dates
of the period should be shown (for ex-
ample, January 1 through January 8,
1966).

(iv) The total amount of tips received
by the employee during the period cov-
ered by the statement which are re-
quired to be reported to the employer
(see paragraph (a) of this section).

(2) Form of statement—(i) In general.
No particular form is prescribed which
must be used in all cases in furnishing
the statement required by this section.
Unless some other form is provided by
the employer for use by the employee
in reporting tips received by him, Form
4070 may be used by the employee. Cop-
ies of Form 4070 will be furnished by
district directors upon request.

(ii) Forms provided by employers. Sub-
ject to certain conditions and limita-
tions, an employer may provide a form
or forms for use by his employees in re-
porting tips received by them. Any
such form provided for use by an em-
ployee, which is to be used solely for
the purpose of reporting tips, shall
meet all the requirements of paragraph
(b)(1) of this section, and a blank copy
of the form shall be made available to
the employee for completion and reten-
tion by him. In lieu of a special form
for tip reporting, and employer may
provide regularly used forms (such as
time cards) for use by employees in re-
porting tips. Any such regularly used
form must meet the requirements of
paragraph (b)(1) (iii) and (iv) of this
section, and shall contain identifying
information which will assure accurate
identification of the employee by the
employer. However, a regularly used
form may be used for the purpose of re-
porting tips only if, at the time of the
first payment of wages (or within a
short period thereafter) following the
reporting of tips by the employee, the
employee is furnished a statement suit-
able for retention by him showing the
amount of tips reported by the em-
ployee for the period. This requirement
may be met, for example, through the
use of a payroll check stub or other
payroll document regularly furnished
by the employer to the employee show-
ing gross pay, deductions, etc.

(c) Period covered by, and due date of,
tip statement—(1) In general. In no event
shall the written statement furnished

by the employee to the employer in re-
spect of tips received by him cover a
period in excess of 1 calendar month.
An employer may, in his discretion, re-
quire the submission of a written state-
ment in respect of a specified period of
time, for example, on a weekly or bi-
weekly basis, regular payroll period,
etc. An employer may specify, subject
to the limitation in paragraph (a) of
this section, the time within which, or
the date on which, the statement for a
specified period of time should be sub-
mitted by the employee. For example,
a statement covering a payroll period
may be required to be submitted on the
first (or second) day following the close
of such payroll period. However, a writ-
ten statement submitted by an em-
ployee after the date specified by the
employer for its submission shall be
considered as a statement furnished
pursuant to section 6053(a) and this
section if it is submitted to the em-
ployer on or before the 10th day follow-
ing the month in which the tips were
received.

(2) Termination of employment. If an
employee’s employment is being termi-
nated, a written statement in respect
of tips shall be furnished by the em-
ployee to the employer at the time the
employee ceases to perform services for
the employer. However, a written
statement submitted by an employee
after the date on which he ceases to
perform services for the employer shall
be considered as a statement furnished
pursuant to section 6053(a) and this
section if the statement is submitted
to the employer prior to the day on
which the final payment of wages is
made by the employer to the employee
and on or before the 10th day following
the month in which the tips were re-
ceived.

[T.D. 7001, 34 FR 1004, Jan. 23, 1969]

§ 31.6053–2 Employer statement of un-
collected employee tax.

(a) Requirement that statement be fur-
nished. If—

(1) The amount of the employee tax
imposed by section 3101 in respect of
tips reported by an employee to his em-
ployer pursuant to section 6053(a) (see
§ 31.6053–1) exceeds

(2) The amount of employee tax im-
posed by section 3101 in respect of such
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tips which can be collected by the em-
ployer from wages (exclusive of tips) of
such employee or from funds furnished
to the employer by the employee,
the employer shall furnish to the em-
ployee a statement showing the
amount of the excess. For provisions
relating to the collection of, and liabil-
ity for, employee tax on tips, see
§ 31.3102–3.

(b) Form of statement. Form W–2 is the
form prescribed for use in furnishing
the statement required by paragraph
(a) of this section, except that if an em-
ployer files a composite return pursu-
ant to § 31.6011(a)–8 he may furnish to
the employee, in lieu of Form W–2, a
statement containing the required in-
formation in a form suitable for reten-
tion by the employee. A statement is
required under this section in respect
of an excess referred to in paragraph
(a) of this section, even though the em-
ployer may not be required to furnish a
statement to the employee under
§ 31.6051. Provisions applicable to the
furnishing of a statement under
§ 31.6051 shall be applicable to state-
ments under this section.

(c) Excess to be shown on statement. If
there is an excess in respect of the tips
reported by an employee in two or
more statements furnished pursuant to
section 6053(a), only the total excess
for the period covered by the employer
statement shall be shown on such
statement.

[T.D. 7001, 34 FR 1005, Jan. 23, 1969, as amend-
ed by T.D. 7351, 40 FR 17145, Apr. 17, 1975]

§ 31.6053–3 Reporting by certain large
food or beverage establishments
with respect to tips.

(a) Information return by an employer
with respect to tips—(1) In general. An
employer shall file a separate informa-
tion return for each calendar year (as
defined in paragraph (j)(14) of this sec-
tion) with respect to each large food or
beverage establishment (as defined in
paragraph (j)(7) of this section) in
which such employer has employees.
The information return shall contain
the following:

(i) The employer’s name, address, and
employer identification number;

(ii) The establishment’s name, ad-
dress, and identification number (see
paragraph (a)(5) of this section);

(iii) The aggregate gross receipts
(other than nonallocable receipts) of
the establishment from the provision
of food or beverages;

(iv) The aggregate amount of charge
receipts (other than nonallocable re-
ceipts) on which there were charged
tips;

(v) The aggregate amount of charged
tips shown on such charge receipts;

(vi) The aggregate amount of tips ac-
tually received by food or beverage em-
ployees of the establishment during the
calendar year and reported to the em-
ployer under section 6053(a) (see para-
graph (j)(15) of this section);

(vii) The aggregate amount the em-
ployer is required to report under sec-
tion 6051 and the regulations there-
under with respect to service charges
of less than 10 percent.

(viii) The name and social security
number of each employee of the estab-
lishment during the calendar year to
whom an allocation was made under
section 6053(c)(3) and paragraph (d) of
this section and the amount of such al-
location.

(2) Calendar year 1983 information re-
turn. In the case of the 1983 calendar
year information return, the informa-
tion required by paragraphs (a)(1)(iii)
through (viii) of this section shall be
reported for the period beginning with
the first payroll period ending on or
after April 1, 1983, and ending with the
end of the 1983 calendar year. See para-
graph (c) of this section relating to in-
formation required for the first quarter
of 1983.

(3) Prescribed form. The return re-
quired by this paragraph shall be made
on Form 8027 with the transmittal
form being Form 8027T. The informa-
tion required by paragraph (a)(1)(viii)
of this section may be provided by at-
taching to Form 8027 photocopies of
each employee’s W–2 for whom an allo-
cation was made. A copy of any written
good faith agreements applicable to a
given calendar year (see paragraph (e)
of this section) shall be attached to
Form 8027 for such calendar year.

(4) Time and place for filing. The infor-
mation return required by this para-
graph shall be filed on or before the
last day of February of the year follow-
ing the calendar year for which the re-
turn is made with the Internal Revenue
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